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Fixed Investment Trusts 


Some of our readers have shown an interest in the Fixed Trust 
movement which has had such a remarkably rapid development in 
U.S.A. and in Great Britain. 

In reply to an inquiry from a correspondent, a brief description 
of these Trusts and of the advantages claimed for this type of 
investment organisation was given in the April, 1936, issue of the 
journal. 

The rapidity of the growth of the Fixed Trust is indicated by 
the fact that. although it made its appearance in England as 
recently as 1931, there are now sixty-three of these Trusts in 
Great Britain, controlling shares worth £50,000,000. 

Some use—and some abuse—has been made of the investment 
trust principle in Australia, and though, as far as we are aware, 
there is as yet no organised Fixed Trust in this country, it may 
naturally be anticipated that their success and popularity overseas 
will sooner or later lead to the adoption of the idea here. 

Consequently, it is interesting to observe that the existence of 
this kind of financial organisation (and, evidently, the possibility 
of its misuse), has attracted the attention of the authorities in 
Great Britain. A committee, appointed by the Board of Trade, 
“to inquire into fixed trusts in all their aspects and to report what 
action, if any, is considered desirable in the public interest,” has 
just submitted an unanimous report. 

The committee considers that the term “unit trust” is prefer- 
able, as a descriptive title, to the term “fixed trust,” and it makes 
numerous recommendations for control of these trusts by legisla- 
tion, Stock Exchange action, and internal regulation by promoters 
and managers. 

Foreign and dominion organisations of the unit trust should, 
in the opinion of the committee, be subject to the same regula- 
tions as the locally-organised trusts. Each unit trust should be 
registered, in a manner similar to company registration, before 
units or sub-units are offered for sale. The management of any 
unit trust should be undertaken only by a body incorporated in 
the United Kingdom, and every management company should be 
required to lodge with the Paymaster-General a substantial deposit 
in respect of each trust to be managed by it. 

With the object of ensuring a free market in the units and sub- 
units, the committee considers that it should be a fundamental 
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condition that every trust deed should include a provision for the 
transferability of units and sub-units. 

It is recommended also that the Court should have power to wind 
up unit trusts, and that the Board of Trade should have power, on 
the application of, say, the holders of one-tenth of the units, to 
appoint an inspector to investigate the affairs and conduct of a 
trust. 


Australian Company Legislation 


The appointment in Great Britain of the committee to inquire 
into the Fixed Trust movement, and the nature of its report, came 
as a timely reminder that the financial organisation of society is a 
constantly developing structure, and that changes in the super- 
structure have proceeded apace in recent years. With the growth 
in complexity of financial organisations, there is a growing recogni- 
tion of the need for new forms of control. 

3ritish company legislation has, all along, tended to be founded 
upon the principle that business men should be left as free as 
possible to conduct their affairs as they think fit, subject to agree- 
ment between the parties concerned. Freedom of contract has 
been the ideal, and the tendency has been to permit parties possess- 
ing contractual capacity to enter into contracts containing such 
terms as are acceptable to them at the time of entering into the 
contract. Hence it is not surprising to find that there is a sub- 
stantial body of opinion in Australia in favour of close adherence 
to the principles—and indeed the letter—of the English Companies 
Act of 1929, in any amendments to Australian company laws. 

In particular, considerable opposition has been aroused by certain 
suggestions made by the Joint Committee of Accountancy and 
Secretarial bodies in Victoria for the closer regulation of com- 
panies through statutory provisions intended to protect the rights 
of preference shareholders. The Joint Committee suggested the 
inclusion in the Victorian Act of clauses having as their object 
firstly, a clear and unmistakeable definition, in some document 
readily accessible to the preference shareholder or prospective 
shareholder, of the exact terms of the preference share issue and, 
secondly, an assurance that those terms could not be altered 
except with the consent of a substantial proportion of the prefer- 
ence shareholders. 

Against this “interference with liberty of contract” it has been 
urged that a company and its shareholders should be left free 
to settle amongst themselves the terms of the contract between 
them, including, as a term of the contract, the manner in which 
those terms might be varied from time to time. 

From the legal standpoint, a preference share issue doubtless 
consists of a series of separate contracts between the company 
on the one hand and each of a number of individual shareholders 
on the other. But, in reality, the essence of the transactions is a 
contract between one cohesive body—the company—and a group 
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of individuals. If that be admitted, it follows that regulation to 
safeguard the interests of such a group, to ensure that its interests 
shall not be prejudiced except by agreement—or variation thereof 
—to which the group consents, is necessary to preserve the reality 
of freedom of contract. There must be some assurance that the 
voice of the group—or of a substantial part of it—shall be heard 
on all questions affecting the interests of the group. 

Much has been made also, in opposition to suggestions of the 
Joint Committee, of the fact that the English legislature did not 
see fit, in 1929, to adopt suggestions similar to those now made, 
for example, in regard to the published accounts of Holding Com- 
panies. The criticism overlooks the fact that much has happened 
in the financial world since 1929, and much has been learned in 
Great Britain of the deficiencies of the existing law in this respect. 

Informed and responsible opinion there has become increasingly 
critical of the weaknesses and loopholes in the 1929 Act, and in 
the face of that volume of criticism, the argument that Australian 
legislatures should proceed no further in 1936 than did the British 
legislature in 1929 is untenable. 

To accept that view would be to ignore alike the lessons of 
English experience and the changes that have taken place in com- 
pany matters in the past seven years. It may be many years 
before another occasion presents itself of bringing company law 
in Australia into line with modern conditions and needs. The 
present opportunity is too good to be lost, and if the representa- 
tions of the accountancy and secretarial bodies do result in some 
innovations in company law in this country, it will not be the first 
time that Australian company law has introduced a new principle 
without waiting for the ‘imprimatur of the British legislature. 
The private company, for example, was an Australian innovation 
which has since been adopted in England. 

On this occasion, moreover, the accountancy and secretarial 
bodies are fortified in their belief that it is desirable to proceed 
in certain directions beyond the present limits of the British legisla- 
tion by the knowledge that the more important of their recom- 
mendations are based upon the expressed views of many of the 
leaders of the accountancy profession in Great Britain and of 
such authoritative journals as The Accountant and The Economist 


Personal 


Mr. George W. Brain, A.1.c.a., of Sydney, is Hon. Secretary of 
the Free Library Movement, the objective of which is the estab- 
lishment of a chain of free lending libraries throughout the 
Commonwealth. 

Mr. T. G. Brophy, A.F.1.4., advises that he has purchased the 
accountancy practice of Mr. H. E. Barnard, and will carry on that 
practice in future at 340 Collins Street, Melbourne. 
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Readers’ Questions and Replies 
PRESENTATION OF CHEQUE WITHIN A REASONABLE TIME 


“Jason” (Melbourne) writes, seeking an explanation of Section 
79 of the Bills of Exchange Act, 1909, which reads as follows: 

79. Subject to the provisions of this Act— 

(a) where a cheque is not presented for payment within a reason- 
able time of its issue, and the drawer or the person on whose 
account it is drawn had the right, at the time at which the 
presentment ought to have been made, as between him and the 
banker, to have the cheque paid, and suffers actual damage 
through the delay, he is discharged to the extent of such 
damage, that is to say, to the extent to which such drawer or 
person is a creditor of such banker to a larger amount than he 
would have been had such cheque been paid: 

(b) in determining what is a reasonable time, regard shall be had 
to the nature of the instrument, the usage of trade and of 
bankers, and the facts of the particular case: 

(c) the holder of such cheque as to which such drawer or person 
is discharged shall be a creditor, in lieu of such drawer or 
person, of such banker to the extent of such discharge, and 
entitled to recover the amount from him. 

Section 79 is in effect applicable to cases in which the banker 
becomes unable to pay his debts in full. If the drawer of the 
cheque had an account which was in credit sufficiently to cover 
the amount of the cheque at the time the cheque ought to have 
been presented, and the banker was then solvent, he would in 
effect have been paid by the banker paying the cheque to the 
holder of it. If at the time the cheque is presented in fact, the 
banker is unable to pay his creditors (who include of course the 
customers with accounts in credit) in full, then the drawer will 
have to find the deficiency out of his own pocket, having no oppor- 
tunity of recouping himself from the banker. As it is by reason 
of the holder’s delay in presenting the cheque that the drawer is 
put in this position, Section 79 transfers the loss from the drawer 
to the holder, discharging the drawer to the extent of the defici- 
ency, and making the holder, instead of the drawer, the creditor 
of the banker to that extent. 


A Hotpinc Company ProsLemM 
A correspondent submits the following problem: 

Three companies, A, B’ and C, each engaged in the 
same class of trading, decide to form a Proprietary Company 
to take over the transport sections of their businesses with a 
view to economy. The new company is to handle all the 
transport work of the three interests and charge for same at 
the rates current amongst general carriers. Each interest 
contributes an equal amount of capital, but on a ton-mile 
basis, A provides 60%, B 25%, and C 15% of the 
carrying done. 

How should the profits of the transport company be divided 
amongst the three interests? 
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During the second year the proportions of carrying done 
change to A 70%, B 20% and C 10%, so that a 
formula is required to allow for these variations. 

The following answer has been supplied by Mr. O. R. Mac- 
Donald, Editor of the Students’ Section of the journal: 

The intention of the holding companies A, B and C in 
forming the subsidiary company is to reduce costs of transport, 
taking into consideration: 

(a) Capital invested by each. 

(b) Carrying done for each. 
(A “holding company” is usually defined as one that holds a 
controlling interest in a subsidiary. None of the companies in 
this problem comes strictly within the scope of this definition, but 
for convenience they are so designated. ) 

Before fixing a plan for the distribution of any profits made by 
the carrying company, various factors would have to be taken 
into consideration, such as: 


(1) The carrying capacity of the company. Will it at all 
times be able to cope with the needs of each holding company ? 
Will it be forced to look for employment by outsiders to avoid 
idle time? 

(2) The proportion of carrying done for each holding company. 
This aspect is raised by our correspondent. 


(3) Expenses, which may be divided into two classes: 
(a) Varying with work done. 
(b) Fixed. 

(4) The amount of profit earned or loss incurred by the 
company. 

(5) Interest, or other return, on capital subscribed, at a rate 
commensurate with the risk run. In a company of this character 
there will be a rapid loss of fixed assets, owing to the relatively 
short life of motor vehicles (which it is assumed will be the means 
of transport used). Ample provision will need to be made each 
year for maintenance and replacement, and if, at any time, it is 
decided to discontinue the venture, the holding companies are 
practically certain to be faced with a heavy loss of capital. For 
this reason it is thought that some substantial return on a capital 
basis is of paramount importance, and that it should be provided 
for before any distribution of profits on a ton-mile basis, in the 
form of rebates, or otherwise. 

The following basis is suggested as being simple, yet fairly 
equitable in its incidence. 

“Profits to be shared in proportion to the carrying provided (on 
a ton-mile basis) by each company, but so that the minimum share 
of each company will not be less than an amount equal to ten per. 
cent. per annum of the capital subscribed by each company. If the 
profits are not sufficient to meet this minimum, the minimum 
shares to abate in equal proportions.” 
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Examples 


First Year: 

Assume that each holding company has subscribed £2,000 as 
capital, and that profits are £2,000. The profits will be divided 
as follows: 





A Company 


Dividend 10% on £2,000 .. .. .. £200 
Rebates 60% of £2,000, less £200 .. 1,000 
———— £1,200 
B Company 
Dividend 10% on £2,000 .. .. .. £200 
Rebates 25% of £2,000, less £200 .. 300 
—— 500 
C Company 3 
Dividend 10% on £2,000 .. .. .. £200 F 
Rebates 15% of £2,000, less £200 .. 100 300 : 
£2,000 : 


In this example the profits are wholly distributed on the basis 
of carrying done for the holding companies, as the amount returned 
is greater, in each case, than 10 per cent. on capital subscribed. 


Second Year: 
Taking the figures supplied for the second year and assuming 
profits have dropped to £1,000, the position would be: 


A Company 











Dividend 10% on £2,000 .. .. .. £200 
Rebates 70% of £1,000, less £200 .. 500 
£700 
Less Adjustment with C .. .. 100 
—— £600 
B Company 
Dividend 10% on £2,000 .. .. £200 
Rebates 20% of £1,000, less a rae 
—— 200 
C Company 
Dividend 10% on £2,000 .. £200 
Rebates 10%. of £1,000, less £200 .. —100 
£100 





Add Adjustment with A 
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In this example B company would receive £200 on either 
dividend or rebate method. On rebate method C company 
would receive £100 less than from a dividend of 10 per cent. 
Therefore A company will lose £100 of its rebates in order that 
C company may receive 10 per cent. return on its capital. 


Third Year: 

Assume that in the third year net profit is £600. This amount 
is just sufficient to pay a dividend of 10 per cent. on subscribed 
capital, therefore each company would receive £200. 

If losses are incurred naturally the amount will remain in the 
subsidiary company’s books as a debit to Profit and Loss 
Appropriation Account, until subsequent gains are made, or until 
it is otherwise dealt with, e.g., by writing down capital. If ulti- 
mately the company is put into liquidation any loss of capital will 
be shared by each holding company in equal proportions. 

As indicated above, there may be many factors to be taken into 
consideration in determining a basis of distribution of the saving 
in cost amongst the constituent companies. A lower rate of 
return on the capital invested may be warranted, thereby permit- 
ting more favourable arrangements on the basis of carrying done 
for the companies. If a good system of budgetary control can be 
instituted it may be possible to fix the rates of rebates beforehand 
for each financial period. The incidence of taxation in relation 
to all companies should not be overlooked. 





The Australasian Institute of Cost Accountants 
(Incorporated) 
VICTORIAN DIVISION 

The Institute is conducting a series of monthly lectures on 
“Cost Accounting” at the Chamber of Manufactures, Flinders 
Street, Melbourne, and those desirous of attending may make 
arrangements for admission cards by communicating with the 
Registrar at the Institute’s office. 

The lecture for July was given by Mr. J. R. McKenzie, Direc- 
tor of Finance, General Motors-Holdens Ltd., the subject being 
“Flexible Budgets.” A report of the lecture will appear in a 
later issue. 

The August lecture was given by Mr. J. F. Ritchie, of W. 
Angliss and Co. Pty. Ltd. Mr. Ritchie dealt with the subject, 
“Costing Main Lines and By-products in the Meat Industry.” 
The lecture was illustrated by lantern slides, and those attending 
were taken in detail through the process of costing all operations 
of the meat industry. The experience proved most interesting. 


SOUTH AUSTRALIAN DIVISION 


Mr. Oscar H. Walter, F.c.a.a., etc., has been appointed Divi- 
sional Registrar in South Australia. The Institute’s office is now 
at Shell House, 170 North Terrace, Adelaide. 
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Legal Section 
Edited by G. L. MayMAN, M.A., LL.B., B.COM., A.F.I.A, 
BILLS OF SALE 

In our note last month on the case of Clements v. Colley we 
rather prejudged the final determination of the matter by the 
High Court. Any comments therein made must refer to the 
decision of the Victorian Supreme Court (Full Court) only. 
The High Court has granted leave to appeal and the hearing of 
this appeal has been set down for October. Until the result is 
known our further comments will be withheld. 

WHEN DOES AN EXECUTOR BECOME A TRUSTEE? 

This old question has been raised again by a writer (Mr. Arthur 
Dean, LL.M.) in an article in Res Judica‘ae, which is the very 
stimulating annual publication of the Law Students’ Society of 
Victoria. 

Mr. Dean has considered the problem under three heads: (a) 
Where the property concerned is a specific or pecuniary legacy; 
(b) where it is residue; (c) where there is an intestacy. He 
reaches the following conclusions after a brief but interesting 
discussion : 

(1) An executor who has assented to a legacy or devise, 
whether specific or residuary, becomes a trustee of the 
property for the persons entitled. 

(2) The same conclusion applies whether the will expressly 
constitutes the executor a trustee or not. 

(3) Whether he has assented or not is a question of fact; 
prima facie, the preparation and passing of his residuary 
account amounts to an assent as to residue; the assent 
may be express or implied, and lapse of time is a fact of 
importance. 

(4) The same principle applies to the administrator of an 

intestate estate. 


NOTICE TO QUIT IN WEEKLY TENANCIES 

Another interesting article in Res Judicatae contributed by Mr. 
A. D. G. Adam, B.A., LL.B., submits that the position of the law 
(at least in Victoria) in regard to weekly tenancies and notice to 
quit rests on the following propositions : 


(1) Some notice to quit is necessary. 

(2) The notice must expire at the end of a weekly period. 

(3) The notice must he of reasonable length. 

(4) A week’s notice is not required as a matter of law 
(although it would be wise and hetter to give it and 
probably in all cases it would be held sufficient). 


He concludes also that the above principles appear to he the 
settled law in England. 
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COSTS OF EXECUTOR 


A question of costs was argued in the Supreme Court of New 
South Wales in July last in the suit of E. W. Alcock against the 
Public Trustee. before Maughan, Acting J., who delivered a 
judgment of importance to trustees. The facts of the case and 
the judgment are taken from the Sydney Morning Herald: 

“By her will, Mrs. Alcock gave all her moneys and shares to 
certain relatives. The plaintiff had claimed that, as survivor of a 
joint agreement as to shares and money, he was entitled to all of 
the deceased's estate. except certain land valued at £96. His 
Honour, on July 8, held in favour of plaintiff, except as to a small 
sum, and ordered accordingly. 

“At the hearing plaintiff asked for a personal order against the 
Public Trustee, but admitted that having only partially succeeded, 
he could not get all his costs. -He conceded that he must either 
submit to the usual order for apportionment and set off or receive 
only a fixed proportion of his taxed costs. Counsel for defendant, 
however, contended that the defendant should not be ordered to 
pay costs at all, that he was only an administrator cum testamento 
annexo without any knowledge as to the claim made by the plaintiff 
against the estate of the testatrix, and that, having acted reason- 
ably in the litigation, he should not be penalised Counsel] sub- 
mitted firstly that there should be no order as to plaintiff's costs, 
and that defendant’s costs should be paid out of the fund in dispute, 
and, secondly, in the alternative, that there should be no order as 
to costs at all. Counsel argued that where the plaintiff in a suit 
against a trustee or executor succeeded by establishing a trust in 
his favour, he was not a ‘stranger’ to the trust within the mean- 
ing of the rule of law set out in Daniell’s Chancery Practice (8th 
ed. 1028), and that he thereby established a fiduciary relationship 
between himself and the defendant, for which reason, the defen- 
dant, being held to be a trustee for the plaintiff. should have his 
costs out of the trust fund. 

“His Honour in the course of judgment said that he did not think 
that this interpretation of the rule laid down in Daniell was 
correct. So far as an adverse claimant against an executor or 
trustee was concerned he was a ‘stranger’ to the trust attacked; he 
was asserting against the defendant who claimed to hold the fund 
as trustee or executor upon a particular trust that the fund was not 
held on that trust, but upon an entirely different trust in his own 
favour. Counsel for defendant fell back upon the decision in 
Coverdale v. Eastwood (15 Equity 121) by Vice-Chancellor Bacon. 
That case, so far as it was reported on this point, was on all fours 
with the present case. At the request of Mr. Myers, he had 
perused the judicial advice given by the Chief Judge in Equity in 
which he advised the Public Trustee that he should resist the claim 
in the present suit. It was questionable whether this advice was 
admissible as against the present plaintff. but having regard to the 
conclusion to which he had arrived it was not necessary for him 
to give a ruling on the point. In Coverdale v. Eastwood. the 
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estate was not before the Vice-Chancellor at the moment and in 
his Honour’s opinion, the Vice-Chancellor had no power to make 
the order he did except by the consent of all parties interested. 
The order might have been made by consent or after very little 
argument, but whichever it was, he refused to follow the decision. 
“Continuing, His Honour said that counsel for the Public 
Trustee had stressed the dilemma in which an executor or trustee 
would find himself if the ordinary rule as to the costs of adverse 
litigation were to prevail as against him. He had said that if such 
an executor or trustee failed to dispute an adverse claim he might 
find himself charged with breach of trust and bound to reimburse 
to the extent to which beneficiaries had suffered by his not oppos- 
ing the claim. If he had been unsuccessful he would find himself 
ordered to pay the costs of the claim personally. Counsel had not 
covered the whole field of possibilities in the dilemma he had 
stated. In the first place, a trustee or executor who became aware 
of such an adverse claim before he accepted office might, if he 
wished, renounce probate or refuse to accept the trust or adminis- 
tration that was being cast upon him. If, however, he accepted 
the position of trustee or executor, with or without knowledge of 
the claim, for some good reason he might at once approach the 
persons beneficially interested, if they were sui juris and accessible, 
ior their instructions and an indemnity. If all the persons interested 
were not sui juris and accessible, or if they were not unanimous as 
to the course the trustee or executor was to pursue, the latter 
should ask the Court for advice as to his conduct. Such judicial 
advice, if obtained upon a fair statement of the facts known to the 
executor or trustee, would be a complete protection to him as 
against the beneficiaries, and entitled him to a complete indemnity 
out of the trust estate which he represented, although, of course, it 
would not in any way affect the adverse claimant, either as to the 
subject matter of his claim or as to his costs. Counsel had 
pointed out that in some cases the claim, if successful, might 
absorb the whole estate, or leave such a small portion thereof that 
there was not enough for the costs of the trustees, and that the 
beneficiaries might be infants and require protection. In that 
combination of circumstances, the trustee’s only remedy, if he 
wished to protect himself, was to file an interpleader suit or file an 
administration summons, and ask the Court to administer the 
estate, at any rate to the extent of dealing with the adverse claim. 
“His Honour did not think that the cases referring to the costs 
of the trustees of a settlement which was declared void by the 
Court touched the question here under consideration, as the trust 
was good until the settlement was set aside. His conclusion was 
that the case fell within the passage set out on page 1,028 in 
Daniell, and that he should make an order against the Public 
Trustee personally. Having regard to the extent to which plaintiff 
had failed, the order would be that plaintiff’s costs be taxed, and 
that the Public Trustee pay to him three-fourths thereof.” 
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STOCK ROUTES IN NEW SOUTH WALES 


PROBLEMS OF AGISTMENT 


“The Chief Justice of New South Wales, Sir Frederick Jordan, 
in the Full Court last month, said it might be that persons in whom 
were vested the possession of stock routes, over which an owner 
travelled his stock without having complied with the Pastures 
Protection Act, 1934, would be entitled to recover from the stock 
owner damages for his unlawful trespass—damages which might 
be exemplary if the trespass was in deliberate violation of the 
possessory rights of those persons. 

“In the appeal before the Full Court the Chief Justice, giving 
a judgment with which Mr. Justice Street and Mr. Justice Bavin 
agreed, said that in respect of travelling charges there had been an 
omission from the Pastures Protection Act. It was possible, 
though not probable, that the omission was deliberate, but in any 
event he did not think the Full Court could supply it. 

“The litigation began in the District Court at Walgett, where 
Michael Georgevich, a grazier, of Orange, was sued by the Wal- 
gett Pastures Protection Board for travelling charges under the 
Pastures Protection Act. Georgevich had travelled sheep under 
a permit from points A to B, and had then proceeded from points 
B to C within three months without having obtained a ‘renewed’ 
permit as required by section 49 of the Act. For such ‘renewed’ 
permit a special charge was payable in addition to the ordinary 
travelling rate provided for by section 43 of the Act, the intention 
being to prevent stock owners from agisting their stock indefinitely 
on stock routes under the pretext of legitimate travel. 

“It was admitted on behalf of Georgevich that the Pastures 
Protection Board could recover by way of action in a proper case 
the amount of the travelling rates (not travelling charges) pro- 
vided for by section 43, irrespective or whether the stock owner 
obtained a permit or ‘renewed’ permit as required by the Act or 
not, but it was argued on behalf of Georgevich that, although he 
was required by the Act in this particular case to obtain a 
‘renewed’ permit, and that if he had obtained it he would have been 
liable to pay the amount claimed, nevertheless, as he had omitted 
to get any ‘renewed’ permit, he could not be sued, but was liable 
only to a penalty for disobedience to the Act in an amount not 
exceeding £50. 

“This contention was upheld in the District Court by Judge 
Barton and affirmed by the Full Court.” 


—Sydney Morning Herald, 29/7/36. 


WARRANT OF DISTRESS—RIGHTS OF LANDLORD 


The High Court, in the case of Winslow v. Wilson, has reversed 
a decision of the Full Court of Victoria and has decided that a 
warrant of distress issued by a Court of Petty Sessions is an 
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execution within the meaning of the Landlord and Tenant Act 
1928 (of Victoria). 

The latest decis.on seems to mean that the rent due to the land- 
lord must be paid before the goods of the tenant are removed 
under the distress warrant, and so the advantage of the process 
hitherto followed in Petty Sessions is now lost—as far as creditors 
of the tenant are concerned in such circumstances. 


LAW AND POLICY 


“But while Law in the sense of legislation is merely a means of 
enforcing policy, there is another sense in which law is, or ought 
to be, the master of policy. Law is something much greater and 
nobler than the contents of any statute book, of any code, of any 
volume of judicial decisions. It is the guardian and vindicator of 
the two most precious things in the world—justice and liberty. 
It may well be that at any particular time its manifestations in 
the governance of our daily lives may fall lamentably short of 
attaining its ideals. It may even be perverted, for it is an instru- 
ment confided to fallible, it may even be to wicked, human agencies. 
But its ideal remains constant and unchanging. By the standards 
of justice and liberty which it sets up all governments, all political 
theories, must ultimately be judged and must ultimately stand or 
fall.” 

—From Law and Politics, by Lord MacMillan. 





Federal Institute of Accountants 
ADMISSIONS AND ADVANCEMENTS 


The following applications for admissions and advancements 
were dealt with at the meeting of the Executive Committee held 
on August 7, 1936: 


Provisional Associates: 
‘ 


Victoria 
Messrs. K. I. Evans, J. P. Nugent, M. V. Carthew. 


Western Australia 


Mr. E. F. Byers. 


Assoctateship: 
Victoria 
Messrs. N. Alley, K. T. Condon, Miss M. F. J. Cooper, N. J. Gipton, 
M. M. Gloster, A. E. Lavers, Miss E. M. Sherrington, J. F. Brideson. 
Western Australia 


Messrs. T. L. Haselden, S. W. Knight, T L. Owen, C. Schurmann, W. 
Shakespeare, S. C. Weymouth. 
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VICTORIAN DIVISION 


The third monthly Members’ Luncheon took place on Tues- 
day, August 18. In the absence of the President, through illness, 
the chair was occupied by the Vice-President. Mr. k. L. Wilson, 
F.F.1.A., and there were between 80 and 100 members present. 

After the luncheon, Mr. Allan Parkes, Chief Inspector of the 
State Accident Insurance Company, delivered a short address on 
‘Workers’ Compensation.” 


WESTERN AUSTRALIAN DIVISION 
Half-Yearly Meeting of Members 


The half-yearly meeting of members took place in the Karrakatta 
Club Hall on August 31 and took the form of a smoke social. The 
Chairman of the State Board, Mr. E. M. Barker, occupied the 
chair and there were about 130 members and visitors present. The 
visitors included representatives of the University of Western 
Australia and kindred accountancy and secretarial Institutes. After 
the loyal toast had been honoured Mr. G. Ve.tch proposed the 
toast of the visitors. which was responded to by Professor Beasley 
on behalf of the University, Mr. C. H. Evans on behalf of the 
Accountancy Institutes and Mr. Kruse on behalf of the Secre- 
tarial Institutes. The toast of the newly-admitted members of the 
Institute was proposed by Mr. R. Calder Crowther, while that of 
the Chairman was entrusted to Mr. G. L. Broderick, who empha- 
sised the keenness Mr. Barker had displayed since his occupancy 
of the Chair. Mr. Barker suitably responded. A very enjoyable 
musical programme was presented, of which the principal features 
were contributions by two’ members in the persons of Messrs. 
Clarke and Arndt, the former with songs and the latter with a 
saxophone solo. The gathering dispersed at about 11 p.m. and 
all present had voted it the best yet held. 


TASMANIAN DIVISION 


At the monthly meeting of the State Board on August 12 last 
Mr. V. S. Westbrook was in the chair, and several important 
matters were considered and dealt with. 

It was decided that the question of elimination of State Income 
Tax from the Income Tax paper at November Examinations did 
not meet with the approval of members of the Board, who are 
definitely opposed to the deletion of this part of the subject. 

Consideration was given to the setting up of a Joint Council of 
Institutes in Tasmania, to deal with general questions affecting the 
welfare of the accountancy profession, and the matters of account- 
ing terminology, and the retention of the Taxation Board of 
Review. It was decided to approach the other Institutes on the 
matter. 

A transfer from Victoria in the name of Mr. McDonald John 
Ball was approved of and was recorded in the State Register. 
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Bankruptcy Section 
Edited by A. H. OuTHwaIrTE, F.C.A. (AUST.) 


PROOF FOR MUNICIPAL RATES 


The matter of proof by municipal councils and other corpora- 
tions for arrears of rates was referred to in an address by the 
writer reprinted in the March issue of this Journal (pp. 99 and 
100). The view therein expressed was that the question of 
admission or rejection of such proofs should be governed by the 
decision of His Honour, Mr. Justice Lukin in Lamprill’s Case, the 
effect of which was that as a municipal council has a statutory 
charge over the property it is not entitled to prove without valuing 
that security. This decision, however, has not been followed in 
South Australia, where it has been held by more than one Bank- 
ruptcy Court Judge in several cases that, notwithstanding the 
statutory charge, a council is entitled to prove without valuation of 
that security and to have the benefit of the priority conferred by 
Section 84 (1) (h) of the Act. The most recent decision is that 
of His Honour, Acting Judge Haslam in re T. A. Dutschke. This 
decision is reported in full as it refers to previous South Aus- 
tralian decisions on the subject and to their conflict with the 
decision in Lamprill’s Case. 

It is not the least of the troubles of a trustee in administering 
estates under the Bankruptcy Act that varying interpretations are 
placed upon its provisions by Judges of the Court in different 
States, with the result that in such cases the Federal legislation 
fails of its object to provide uniformity of bankruptcy administra- 
tion throughout the Commonwealth, and in each State the law 
will be administered in accordance with the decisions of the Court 
in that particular State, regardless of its differing pronouncement 
in any other State. 

Apart from its bearing upon the question of security in relation 
to a creditor’s right of proof, the decision in Dutschke’s Case is 
of much interest from the aspect of trespass of State law upon 
the domain of Commonwealth legislation. The object of Section 
700 of the South Australian Local Government Act 1934 quoted 
in the Judgment appears to be to restrain councils from proving 
against bankrupt estates unless the Council is of opinion that the 
value of the council’s statutory charge is insufficient to cover the 
rates owing. From which it would appear to have been the view 
of the State legislature that, by proving in cases where the rates 
owing are fully covered (which would be in nearly every case) 
and by failure to value their security, the Councils might forfeit 
the status of secured creditors. This view would be consonant 
rather with the decision in Lamprill’s Case than with the decisions 
of the South Australian Judges. But whatever may have been 
the object of the Section, it seems clear from the decision in 
Dutschke’s Case that it has no restrictive effect upon the right of 
couficils to prove, firstly because it is expressed by its opening 
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1936 


words to be subject to the provisions of the Bankruptcy Act, and 
secondly because to the extent, if any, to which these words do 
not themselves render it nugatory the Section is in conflict with 
the paramount Commonwealth Act. 


“In the Court of Bankruptcy, District of South Australia, 


“In the matter of THEOPHIL ALWIN DUTSCHKE, a debtor, 
and in the matter of a Deed of Assignment No. 138 of 1935. 


“Judgment as delivered by His Honour, Acting Judge 
Haslam, Friday, 24th July, 1936, on Application for 
Directions by the Trustee dated 8th February, 1936. 


“On the 21st day of March, 1935, the debtor executed a deed 
of assignment under Part XI of the Bankruptcy Act 1924-1933 
to the applicant as Trustee for his creditors. At that date he was 
the occupier of Sections 38 and 66, Hundred of Marmon Jabuk 
under Crown Agreement for Sale and Purchase No. 8277. In 
respect of that property there was due to the District Council of 
Karoonda the sum of £59/8/4, being £21/18/9 for District rates, 
and £37/9/7 for fencing instalments. By Section 260 of the 
Local Government Act 1934, and Section 18 of the Loans for 
Fencing and Water Piping Act 1930 respectively, these sums were 
charged upon the land. Therefore, at the date of the deed of 
assignment the debt due to the District Council was a ‘secured 
debt.’ The District Council appears in the second schedule of the 
deed as a secured creditor. 

“On the 13th day of April, 1935, the Clerk of the District 
Council swore a proof of debt assenting to the deed and claiming 
the sum of £59/8/4, and also claiming priority under Section 84 
(1) (h) for the sum of £43/2/4. In the proof it was stated, “The 
Council hold a charge upon the said land for the Fencing Loans 
which will cease to be a charge on the property of the debtor if 
the Trustee disclaims.’ The claim of the District Council was 
admitted by the Trustee on the 20th day of April, 1935, for 
£43/2/4 as a preference, and for £16/6/- as an ordinary creditor. 

“On the 7th day of June, 1935, the Trustee disclaimed the 
property. 

“Section 700 of the Local Government Act 1934 provides: 

“*Subject to the provisions of the Bankruptcy Act 1924 of 
the Commonwealth or any other Act of the Commonwealth relating 
to bankrupt or insolvent debtors, if, when any moneys are due and 
payable by any person to the Council, the said person becomes 
bankrupt or takes advantage of any of the provisions of the said 
Bankruptcy Act 1924, or any other Act of the Commonwealth 
relating to bankrupt or insolvent debtors, the Council shall not 
prove against the estate of the said person as an unsecured 
creditor unless the Council is of opinion that any charge in favour 
of the Council over any of the property of the said person given 
by this Act, any repealed Act, or any other Act in respect of the 
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moneys so due is insufficient or inadequate to secure the payment 
to the Council of the said moneys and has by a resolution resolved 
that it is of that opinion.’ 

“No resolution as mentioned in that Section was passed by 
the District Council before its proof was lodged. 

“Doubts have now arisen in the m.nd of the Trustee as to 
whether the proof was properly admitted. In these proceedings he 
asks for an order expunging the proof of debt, and for consequen- 
tial directions. 

“Counsel on behalf of the Trustee has submitted that the District 
Council was not entitled to prove without having first realised, 
surrendered, or valued its security, in terms of Rules 12 and 20 
inclusive of the Second Schedule to the Bankruptcy Act; and 
that under Section 84 (1) (h) it was not entitled to any priority 
without having first realised its security. 

“These points have been already dealt with by this Court in 
the judgment of Paine, J., in the case of re Niehuus, 6 A.B.C. 19. 
It was there held that the Deputy Federal Commissioner of Taxa- 
tion, who had a similar charge to that held by the District Council 
of Karoonda in this case, was a secured creditor in respect of the 
property disclaimed up to the date of the disclaimer only. As from 
that disclaimer, the debt, so far as concerned the debtor’s affairs, 
was ‘unsecured.’ It was also held that the Commissioner was 
entitled to prove as an unsecured creditor although he had not 
first realised, surrendered or valued his security. It was further 
held that he was also entitled to priority under Section 84 (1) (h) 
for one year’s assessment of tax. With these decisions, and with 
the reasons given for them I respectfully agree. See also re 
Dollard, 6 A.B.C. 183. The Council had lodged its proof of debt 
in proper form with the Trustee, and appears entitled to participate 
in the distribution of the debtor’s estate both as a preferential 
creditor and as an unsecured creditor to the extent to which its 
proof has already been admitted. Re Thompson, 7 A.B.C. 278. 

“It is interesting to note that the possibility of the Trustee 
disclaiming the debtor’s property was anticipated and provided 
for in the proof. It now stands as a claim to rank as an unsecured 
creditor with partial priority. 

“TI was referred to the conflict of decisions in respect of the 
right of priority under Section 84 (1) (h), viz., in re Dollard 
(supra) and re Lamprill, 6 A.B.C. 174. Paine, J., considered this 
in re Thompson, and adhered to his own decision. With very 
great respect, I do the same. 

“The only other point for consideration arises under Section 
700 of the Local Government Act 1934. I am inclined to agree 
with Mr. Wilson’s argument for the Trustee that there is an 
apparent inconsistency between Sections 81 to 83 of the Bank- 
ruptcy Act and the provision in the South Australian Statute. 
The section purports to cut down, or to impose a restriction upon, 
the right of a District Council in South Australia to prove in 
bankruptcy in certain circumstances. A Council might not be of 




















1936 THE AUSTRALIAN ACCOUNTANT 113 


opinion that a charge given to it is insufficient, and yet, for instance, 
desire to value its security and prove for the balance. I think 
that the provisions of the Bankruptcy Act regarding proofs of 
debt were intended to cover the whole field throughout Australia, 
and that it would not be competent for the South Australian 
legislature to enter to any extent upon the same field. That would 
be a legislative conflict in which the State Act must yield. Clyde 
Engineering Co. Ltd. v. Cowburn, 37 C.L.R. 466. 

“T am not sure that this has occurred, in view of the commenc- 
ing words of Section 700. But, however that may be, I think 
it is quite clear that, since the disclaimer, it is no longer a fact 
that there is ‘any charge in favour of the Council over any of the 
property of the debtor.’ It is not sufficient that there was such 
a charge at the date of the assignment. Alhough the proof of 
debt was lodged before that disclaimer, the position was foreseen, 
and provided for. 

“TI think, therefore, that the proof was properly admitted, and 
that this application must be dismissed. 

“Trustee’s costs to be taxed and paid out of the estate.” 


PROOF OF DEBT INCLUDING CLAIM FOR INTEREST 


Trustees are frequently called upon to decide whether proofs of 
debt which include claims for interest should be admitted or 
rejected in respect of such interest. 

Where it can be shown to the Trustee’s satisfaction that there 
has been an express agreement by the debtor to pay interest at 
the rate claimed, no doubt arises and the claim should be admitted 
for dividend provided the rate of interest claimed is not in excess 
of the limit imposed by Section 84 (5) of the Act. The agree- 
ment may be verbal or in writing, but as regards an alleged verbal 
agreement the Trustee will, of course, require definite proof. It 
must be borne in mind that Section 84 (5) does not fix any 
particular rate of interest—it merely imposes a limit of the rate 
claimable for dividend whatever higher rate may have been agreed 
upon between the parties. If the rate agreed upon is in excess 
of 8 per cent., the creditor should be advised that the proof is 
admitted for dividend as to an amount of interest calculated at 
8 per cent. and that any payment in respect of interest claimed in 
excess of that rate will be dealt with if and when all claims 
admitted for dividend have been paid in full. 

The difficulty arises in cases where the interest is claimed by 
virtue of an alleged implied agreement constituted by the course 
of business or notice by the creditor of intention to charge such 
interest. Recent legal advice upon a case of the kind sets forth the 
following guiding rules as to interest claimed in pursuance of 
notice : 

(1) If the debtor makes a payment on account after he has 
received such notice he is considered to have agreed by 
such payment to the interest being charged at the rate 
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notified, and interest at that rate can be included in the 
creditor’s claim. 

(2) If the debtor makes no payment after receipt of the 
above notice nor signs any acknowledgment of the credi- 
tor’s right to charge interest, Rule 246 will apply and 
interest not exceeding the rate of 6 per cent. in terms 
of that Rule may be claimed and allowed. 

It is pointed out that Rule 246 is badly framed to cover only 
notice of intention to charge interest from the date of the demand. 
Although it is customary to construe these words as including 
the common form of notice of intention to charge interest from 
some future date, it is possible that this liberal interpretation might 
not be upheld if the matter were tested. 


IMPENDING BANKRUPTCY—A FEW PRELIMINARIES 

There is science in nearly everything whether it be the delivery 
of a left hook to the solar plexus or the setting up of the pros- 
pectus of a bond issue. It appears that even the method of 
entry to the Bankruptcy Court can, by proper refinements of 
procedure, be reduced to terms of an exact science. As witness 
the following rules propounded by Prineas in a letter to his cousin 
and compatriot Psaltis, according to the latter’s evidence in 
examination before the Registrar: 

“*T have kept all your bills, and I also saw my solicitor, and he advised 
me that it is best for you to go bankrupt in Brisbane without coming to 
New South Wales. It will cost no more than £20, may be less, but ask the 
solicitor how much it will cost. Don’t pay him yourself but some friend of 
yours, and see that you have not a penny in the bank, because if a search 
is made and if they find any money, they will confiscate it. If you have 
money in the bank, draw it now, little by little. Start at once, and give some 
to Pisanos and some to your godfather, Pavlio, as if you draw the money 
all together and they find you have an account in the bank, they will ask 
you a lot of questions. “What did you do with the money?” So ask 
the solicitor how to go about it, or someone who knows. It is better to go 
bankrupt there. It will cost less, and is also far away from the creditors.’ 

“Peter John Prineas, examined by Mr. Moverley (for the Official 
Receiver), said that he might have written the letter. He did not know for 
certain, but he would not deny that he wrote it.” 

Members of the legal profession will be gratified by the recom- 
mendation to consult one of their number as to “how to go about 
it’ in the application of the broad principle involved in a little 
present here and there to the good Pisanos and godfather Pavlio, 
and in the choice of venue guided by the proverb that absence 
makes the heart grow fonder. 








TOMEI Bes 
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Company Law and Secretarial Practice Section 
Edited by J. S. McINNEs, F.I.c.A. 
NON-APPROVAL OF NOMINATED DIRECTOR 


The right given to special classes of shareholders, such as 
preference shareholders, to appoint a director of the company 
has become fairly common. In some cases the person appointed 
is subject to the approval of the other directors; in other cases 
the right to appoint is not subject to any restriction and the 
preference shareholders may appoint whom they wish. There 
are few, if any, reported cases dealing with the matter, but the 
recent decision of Mr. Justice Reed in the New Zealand case of 
Fitzgerald v. Associated Motorists’ Petrol Co. Ltd. (1936 Gazette 
Law Reports 300) is an informative and instructive one where 
the appointment is subject to approval. 

The company was promoted for the purpose of forcing a 
reduction in the price of petrol. Its issued capital consisted of 
128,432 8 per cent. non-cumulative preference shares of £1 each 
(originally carrying special privileges regarding the purchase of 
petrol, but not now operative), held by about 7,400 shareholders— 
an average of approximately 17 shares each—and 5,000 ordinary 
shares of £1 each. 

The preference shareholders had no right to be present or vote 
at any general meeting, but they were entitled at a class meeting 
(or by postal ballot) to elect two approved persons as directors. 
The qualification of a preference director (“who must first be 
approved by the directors as a suitable person before being 
eligible for nomination”) was ten preference shares. 

(By another article the preference shareholders were entitled 
to elect an auditor for special prescribed purposes “in manner 
prescibed mutatis mutandis for the appointment of directors to 
represent preference shareholders,” but this interesting point is 
not further referred to in the report of the case.) 

When the election of a preference director fell due one month’s 
notice had to be given to each preference shareholder, and nomina- 
tions had to be received fourteen days before the meeting (or 
ballot) to elect the preference director, and “the directors shall 
thereupon express their approval or disapproval of such candi- 
date as a suitable person which expression shall not be open to 
question and if they fail within six days to express their disapproval 
such candidate shall be deemed approved.” 

The company had been extraordinarily successful ; it had brought 
down the price of petrol, and this year paid the 8 per cent. 
preference dividend and a dividend of 350 per cent. on its 
ordinary shares. 

Fitzgerald, who held 10 preference shares, attacked the man- 
agement as favouring the ordinary shareholders to the detriment 
of the preference shareholders. The preference shareholders were 
represented by directors who were large holders of ordinary 
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shares, and Fitzgerald claimed that the interests of the preference 
shareholders had been damnified by, inter alia, payment of the 
ordinary dividend of 350 per cent; voting to the directors £2,000 
as fees for the year to March 31, 1934, for which year the company 
paid a dividend of only 5 per cent. on the preference shares; and 
the issue and allotment to ordinary shareholders of 20,000 ordi- 
nary shares at par when such shares would have brought on the 
open market a premium of a considerable amount. The various 
matters complained of were done with the approval of the general 
body of ordinary shareholders in general meeting assembled. “If 
it could be shown that the effect of these transactions was to 
exploit the preference shareholders (who have no right of admis- 
sion to general meetings) for the benefit of the ordinary share- 
holders the Court might be able to interfere in the matter, but not 
in these proceedings.” (Per Reed J.) 

In these circumstances certain preference shareholders decided 
to nominate Fitzgerald for the office of preference director. On 
nominations being called for, Fitzgerald was duly nominated, the 
nomination being received by the company on April 4. By 
April 9 each director had expressed his disapproval of Fitzgerald 
as candidate for the office of director representing the preference 
shareholders, by a resolution signed in accordance with the articles. 
The next day, April 10, a meeting of directors was held when 
the Board by resolution again disapproved of Fitzgerald. On the 
same day the secretary posted to Fitzgerald a letter conveying 
the directors’ disapproval of his nomination. Under the articles 
this notice was to be deemed to have been served on the next day 
Further, on April 21, being within six days of the close of nomina- 
tions, at a board meeting, the directors again considered the 
nomination of Fitzgerald (and all other nominations for the 
office of directors representing the preference shareholders) and 
the nomination of Fitzgerald was again disapproved. On the 
same day a letter notifying Fitzgerald of the further disapproval 
of his nomination was posted to him. 

In an action against the company Fitzgerald submitted that 
there had been no valid disapproval of his nomination. He con- 
tended that the notice of disapproval should have been received by 
him with the six days, but Mr. Justice Reed said: “It is a question 
of construction, and however desirable it might be that within 
a limited time the fact that a nomination was disapproved should 
be communicated to the nominee, the article does not say so... . 
If it were intended that the fact of approval or disapproval should 
be communicated to the nominee within a limited time it could have 
been so stated, but the article stops short of that, and the limit 
placed on the time is as to the expression of the directors’ views 
on the candidate; no further condition of notice within a limited 
time can be read into it.” 
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Principles Applicable to Exercise of Discretion 


Fitzgerald also contended that the disapproval of the directors 
was not in bona fide exercise of the discretion vested in them. 
After quoting the following statement by Viscount Finlay in 1919, 
in Hindle v. John Cotton Ltd. (56 Sc.L.R. 625): 


“Where the question is one of abuse of powers, the state of mind of those 

who acted, and the motive on which they acted, are all important, and you 
may go into the question of what their intention was, collecting from the 
surrounding circumstances all the materials which genuinely throw light 
upon that question of the state of mind of the directors so as to show 
whether they were honestly acting in discharge of their powers in the 
interests of the company or were acting from some bye-motive, possibly 
of personal advantage, or for any other reason” 
Mr. Justice Reed made the following remarks: “The law upon 
the question is settled and may be thus expressed: Directors are 
trustees of the powers reposed in them for the benefit of the 
company, and in approving or disapproving of candidates for the 
position of directors representing the preference shareholders they 
must act for the benefit of the company and not for that of them- 
selves or their friends or for one class of shareholders at the 
expense of another. They must fairly consider the matter, and if 
they do so they are not bound to disclose their reasons for reject- 
ing any particular individual. In the absence of evidence to the 
contrary the Court will assume that they have acted reasonably 
and bona fide, and it is for those who allege that they have not 
done so to produce some evidence which would justify the Court 
in coming to the conclusion that they had not done their duty. 
If it were proved that they had acted on a wrong principle, or 
otherwise than bona fide the Court would over-rule their decision.” 
These principles were deduced by his Honour from the authori- 
ties, which all related to refusals by directors to approve of 
proposed transferees of shares. These cases, however, were analo- 
gous, and were so treated in Weinberger v. Inglis (1919 A.C. 606) 
in which the question was as to whether the Committee of the 
London Stock Exchange had bona fide exercised the discretion 
vested in them in holding as ineligible to be re-elected as a member 
an applicant of German birth. 

No evidence was called to show that the directors acted in 
bad faith in disapproving Fitzgerald’s candidature, but His Honour 
was asked to so infer from the circumstances. It was not denied 
that Fitzgerald was of good character, had been nominated by 
reputable preference shareholders, was a prominent business man, 
had held office in local bodies and associations, and was not 
interested in any business which conflicted with that of the com- 
pany. His Honour could not infer that the disapproval of Fitz- 
gerald was based on a general policy of preventing anyone who 
had no ordinary shares trom being elected, for the directors had 
approved of two such persons for the present election. It was 
therefore to be inferred that the disapproval of Fitzgerald was 
personal to himself. “The directors give no indication as to why 
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they consider (Fitzgerald) unsuitable, nor need they.” 

The fact that Fitzgerald had expressed views against the 
general management of the company would not in itself be a valid 
ground for disapproving his candidature, but it was well known 
that Fitzgerald had not only expressed his dissatisfaction with the 
present positon of affairs, but had discussed the affairs of the 
company at meetings of the committee of an Automobile Associa- 
tion, and that on his motion a resolution had been passed by that 
committee to the effect that alterations should be made in the 
constitution of the company so as to ensure that each Automobile 
Association in New Zealand be given the opportunity of acquiring 
at par 25 ordinary shares in the company, and that 10 per cent. 
per annum be the maximum dividend payable on any share in the 
company. 

The directors did not advance these activities as a reason for 
disallowing Fitzgerald’s candidature, but, as His Honour said, 
“it is obvious that a person holding those views is scarcely likely 
to be a desirable member of the directorate” of a company such 
as this, which, after all, must be regarded as a profit-seeking 
company. 

In conclusion His Honour said that there was no evidence 
which would justify the Court in coming to the conclusion that 
the directors had not exercised the discretion vested in them in 
good faith and for sufficient reasons, and he therefore dismissed 
the action. 


RESOLUTION TO ALLOT SHARES 
A reader asks: 


“Can you suggest a satisfactory resolution to allot shares, 
especially when a large number are being allotted?” 


When the number of applications for shares is small it is advis- 
able to set out the list complete in the Minute Book, but where 
there is a large number of applicants it is more convenient to enter 
the applications in an Application and Allotment Book, or on 
loose Application and Allotment Sheets which should be bound 
together, and the various applications for shares and sheets duly 
numbered. Where different classes of shares are to be allotted, 
the applications for the various classes of shares should be listed 
separately. 

The Application and Allotment Book or Sheets are usually 
ruled in columns, thus: (1) No. of application; (2) name of 
applicant; (3) address and description of applicant; (4) No. 
of shares applied for; (5) amount paid on application; (6) No. 
of shares (to be) allotted; (7) distinctive Nos. of shares allotted. 
(This book usually contains a number of other columns, but these 
will suffice for the purpose of this note.) 

A convenient form of resolution to be passed by the Board would 
be as follows: 
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Applications for Shares entered in the Application and Allot- 
ment Book, and numbered from to inclusive, 
having been laid before the Board and considered, it was 

Resolved—“That the number of shares entered in the column 
of the Application and Allotment Book (or Sheets) headed 
‘No. of Shares Allotted’ opposite the name and address of 
each applicant respectively, making a total allotment of 
100,000 shares, be and the same are hereby allotted to each 
applicant in pursuance of his or her application, and that 
notice of such allotment be given to the respective allottees ; 
and that where no number of shares appears in the column 
headed ‘No. of Shares Allotted’ opposite the name of an 
applicant, no allotment be made, and that the deposits paid 
on application therefor be returned to the applicants.” 

For purposes of identification, the chairman or one of the 
directors should initial each page of the Application and Allotment 
Book or Sheets. 








A RESTRAINT OF TRADE CASE 

Cases on restraint of trade do not usually come within this 
section of the journal, but the recent English case of Spink 
(Bournemouth) Ltd. v. Spink (1936 1 All E.R. 597) contains 
an interesting reference to a new statutory provision relating to 
companies. 

Two brothers, D. and J. Spink, carried on business at Bourne- 
mouth as garage proprietors. In 1932 the plaintiff company was 
incorporated as a private company and the business of the brothers 
transferred to it. The two brothers and another person (All- 
croft) were appointed permanent directors, entitled to hold office 
for life unless disqualified as provided by the articles. The two 
Spinks were also joint managers and Allcroft secretary of the 
company. 

In 1934 there were disputes between the parties, and in the 
end by an agreement between (1) the company, (2) J. Spink, 
and (3) D. Spink, the last-named agreed to resign his directorship 
and joint managership of the company. The consideration for 
his retirement was expressed to be a payment by the company of 
£100, and D. Spink (1) agreed not do anything that might lead 
the customers of the company to suppose that he had any interest 
in or connection with the company; (2) accepted the £100 in full 
satisfaction and discharge of all his claims against the company 
and J. Spink, and particularly his claims for wages, commission, 
director’s fees and expenses; and (3) agreed that he would not, 
for a period of five years, carry on, or assist in carrying on, busi- 
ness aS a garage proprietor or motor car seller or distributor 
within ten miles of Bournemouth General Post Office; D. Spink 
further agreed in the same agreement, but as a separate agree- 
ment, to transfer his holding of 325 £1 fully-paid shares in the 
company to his brother J. Spink in consideration of £250; finally, 
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the company released D. Spink from all claims and demands against 
him in respect of accounts owing to the company and particularly 
in respect of the sum of £75 owing by him to the company. 

The consideration of £100 was paid by the company, the 325 
shares were transferred by D. Spink to his brother, and the £250, 
the consideration for the transfer of the shares, was paid by the 
company’s own cheque. 

Two years later D. Spink agreed to accept employment with a 
firm carrying on the same business as the plaintiff company, 
within the restricted area, in breach of the agreement, and the 
plaintiff company issued a writ for an injunction. 

D. Spink’s first defence was the rather flimsy one that the 
agreement was invalid, as being contrary to public policy, because, 
being between employer and employee, it was made, not when the 
employee was entering the service of the employer, but on his 
leaving. This appears to have been a new point of law relating 
to restraint of trade. But whether the restrictive agreement was 
in the nature of one between employer and employee—which are 
construed very stringently—or in the nature of an agreement 
between a partner going out of business and entering into an 
agreement at the end of the partnership, Mr. Justice Luxmoore 
held that the agreement was a perfectly proper one, not illegal 
or contrary to public policy, and therefore enforceable against 
D. Spink. 


Assistance by Company to Purchase Its Own Shares 


But the second point taken by D. Spink is of greater interest and 
importance to accountants and secretaries, and as the statutory 
provision to which it relates is in force or about to become law in 
some of the States, it is worth while considering the point fully. 

It has long been definitely settled (Trevor v. Whitworth (1887) 
12 App. Cas. 409) that a limited company cannot, even if 
authorised by its memorandum or articles, apply its funds in 
purchasing its own shares, except by way of reduction of capital 
with the sanction of the Court. As to whether such a company 
could lend money to others to subscribe for or purchase its shares 
has never been so clearly settled. The better opinion is that it 
could not, and there is a decision of the Irish Court, Jn re Irish 
Provident Assurance Co., 1913, 1 Ir, R. 352, that a limited com- 
pany could not advance capital to a director to make such a 
purchase. 

The Report of the English Company Law Amendment Commit- 
tee in 1926 contained the following paragraph under the heading 
of “Company Providing Money for the Purchase of its own 
Shares” : 

“30. A practice has made its appearance in recent years which we consider 
to be highly improper. A syndicate agrees to purchase from the existing 
shareholders sufficient shares to control a company, the purchase money is 
provided by a temporary loan from a bank for a day or two, the syndicate’s 


nominees are appointed directors in place of the old board and immediately 
proceed to lend to the syndicate out of the company’s funds (often without 
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security) the money required to pay off the bank. Thus in effect the 
company provides money tor the purchase of its own shares. This is a 
typical example although there are, of course, many variations. Such an 
arrangement appears to us to offend against the spirit if not the letter of the 
law which prohibits a company from trafficking in its own shares and the 
practice is open to the gravest abuses.” 

The Committee then made certain recommendations, which were 
subsequently given effect to in S. 45 of the English Companies Act 
of 1929. 

S. 45 provides that, subject to three exceptions mentioned here- 
under, it shall not be lawful for a company to give, whether 
directly or indirectly, and whether by means of a loan, guarantee, 
the provision of security or otherwise, any financial assistance for 
the purpose of or in connection with a purchase made or to be 
made by any person of any shares in the company. 

But nothing in the section is to be taken to prohibit: 

(1) Where the lending of money is part of the ordinary busi- 
ness of a company, the lending of money by the company in the 
ordinary course of its business. 

(2) The provision by a company, in accordance with any scheme 
for the time being in force, of money for the purchase by trustees 
of fully-paid shares in the company to be held by or for the 
benefit of employees of the company, including any director holding 
a salaried employment or office in the company. 

(3) The making by a company of loans to persons, other than 
directors, bona fide in the employment of the company with a view 
to enabling those persons to purchase fully-paid shares in the com- 
pany to be held by themselves by way of beneficial ownership. 

The aggregate amount of-any outstanding loans made under the 
authority of provisoes (2) and (3) above mentioned must be 
shown as a separate item in every balance sheet of the company. 

If a company acts in contravention of the section, the company 
and every officer who is in default is liable to a fine not exceeding 
£100 

Section 45 may be interpreted thus. The section makes it unlaw- 
ful for a company to give “‘any financial assistance” for the pur- 
chase, or in connection with the purchase, of its own shares. 
“Financial assistance” is prohibited whether it is direct or indirect ; 
whether it is provided by means of a loan or even by means of a 
guarantee or the giving of any security; or whether it is given in 
any other way whatsoever; and the prohibition applies whether 
the purchase has been made or is to be made. The section is 
notable for the very wide terms of the prohibition. 

The first exception is to the effect that a company may, if the 
lending of money forms part of its ordinary business, as in the 
case of a bank, lend money, even if it is to be used for the 
purchase of its own shares, provided the advance is made in 
the ordinary course of its business. In our opinion the existence 
of an objects clause in the memorandum of association empowering 
a company to lend money would not, of itself, make a loan part of 
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“the ordinary business” of the company or “in the ordinary course 
of its business.” 

The second exception permits a company, if it has in force a 
scheme to enable fully-paid shares in the company to be held by 
or for the benefit of its employees, to lend money for the purchase 
by trustees of such shares; to be within this exception a director 
may be interested in the matter only if he holds a salaried appoint- 
ment or office in the company. 

The third exception makes it lawful to lend money directly to 
bona fide employees of the company, to enable them to purchase 
fully-paid shares in the company for themselves. In this excep- 
tion, the term “employee” does not include a director, even though 
he be a salaried officer or employee of the company 

It will be seen that both the second and third exceptions 
expressly prohibit any loan for the purpose to a director merely 
as such. 

The second and third exceptions in favour of employees allow 
dealings with only fully paid-up shares—the difficulties of making 
calls on shares where there is a liability to call and the company 
is interested are obvious. 

The aggregate amount of loans under exceptions (2) and (3) 
must be shown as a separate item in every balance sheet issued 
by the company. Two instances have been noted in English 
balance sheets. In one of these the entry ran thus: “Sundry 
Debtors, balance of loans to staff for purchase of shares in the 
Company, £ in the other “Loans to trustees of employees 
share investment scheme £ - 

Section 45 has been adopted in Queensland (S. 57 of the 1931 
Act), South Australia (S. 62 of 1934 Act), New Zealand (S. 56 
of 1933 Act), New South Wales (S. 148 of 1936 Act), and 
appears as clause 45 of the Victorian Bill. In each case the word- 
ing of the English Act of 1929 is followed very closely, the 
amendments being merely verbal, with the exception of S. 62 of 
the South Australian Act which extends the prohibition to “a 
purchase or other dealing made or to be made by any person of 
or in any shares of the company,” and reduces the maximum 
penalty from £100 to £50. 

Although the section is new, it was held in R. v. Lorang (1930, 
22 Cr. App. Cas. 167), that it was in fact merely declaratory in 
principle, and did not create a new offence, though the monetary 
penalty on every director or officer of the company for contraven- 
tion of the section is new. In the Lorang case, counsel for Lorang 
argued that the Lower Court had failed to distinguish between a 
company buying its own shares, which had long been held to be 
illegal, and a company lending money to a director to buy its 
shares, which it was contended was legal before S. 45 came into 
force, but Lord Chief Justice Hewart said that that seemed to him 
“to be a distinction without a difference.” 

In the above case of Spink (Bournemouth) Ltd. v. Spink it was 
argued that the agreement could not be enforced because on the 
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evidence it was shown that the £250 was paid by the company 
instead of by J. Spink, and it was argued that such a payment was 
within the prohibition laid down by S. 45 above. 

In giving judgment on this point, Luxmoore J., said it was 
quite true that if the £250 was lent by the company to J. Spink for 
the purpose of enabling him to fulfil his obligation under the 
agreement, the provisions of Section 45 would have been applic- 
able. His Honour did not know and was not told the circum- 
stances under which the £250 was paid. If £250 was owing to 
J. Spink by the company at the time, there was no objection to 
the company paying that money by its cheque, and there was no 
contravention of the section at all, but the agreement to purchase 
the shares was an agreement by J. Spink with his brother, and was 
a perfectly severable agreement from the rest of the agreement 
in question. So far as it was an agreement between the two 
brothers, there was nothing whatever in the section to suggest 
that that agreement became illegal or unenforceable if the company 
provided any part of the purchase price. “The position simply ts 
that if the company has contravened the provisions of Section 45, 
it has subjected itself to liability to a fine under Section 45 (3).” 

In His Honour’s judgment, there was no ground for refusing 
the relief which the company sought in the action by reason of 
anything which might have happened within the provisions of 
S. 45, and the plaintiff company was entitled to the injunction 
it sought. 

For the purpose of the point at issue in the Spink case, the 
statement of the learned judge italicised above was doubtless quite 
correct, but transactions of the nature prohibited by the section 
are ultra vires, and as with all other ultra vires transactions, 
directors and officers responsible for a breach of the section would 
also be personally liable for any loss incurred by the company as 
the result of such transaction (subject to the provision, based on 
S. 372 of the English Act, that if a director or officer has acted 
(1) honestly, and (2) reasonably, and (3) that in all the circum- 
stances of the case he ought fairly to be excused for his action, 
the Court may relieve him, wholly or in part, from his liability). 

THE NEW COMPANIES ACTS AND MEETINGS 

In Subsection (1) of Section 115 of the English Companies 
Act 1929 it is enacted that the following provisions shall have 
effect in so far as the articles of the company do not make other 
provision in that behalf: 

(a) A meeting of a company, other than a meeting for the 
the passing of a special resolution, may be called by seven 
days’ notice in writing; 

(b) notice of the meeting of a company shall be served on 
every member of the company (Note 1) in the manner 

in which notices are required to be served by Table A 
(Note 2), and the expression “Table A” here means that 
Table as for the time being in force; 
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(c) two or more members holding not less than one-tenth of 
the issued share capital or, if the company has not a share 
capital, not less than five per cent. in number of the 
members of the company may call a meeting; 

(d) in the case of a private company (Note 3) two members, 
and in the case of any other company three members, 
personally present shall be a quorum; 

(e) any member elected by the members present at a meeting 
may be chairman thereof ; 

(f£) in the case of a company originally having a share capital, 
every member shall have one vote in respect of each share 
or each ten pounds of stock held by him, and in any other 
case every member shall have one vote. 


(The South Australian Act, S. 134, also provides by sub- 
section (3): “The auditor for the time being of a public company 
may attend, and as such auditor, take part in all the business tran- 
sacted at the meeting, but may not, as such auditor, vote.” This 
provision also applies to meetings convened under Subsection (2) 
of the same Section, referred to hereunder.) 

(Note 1): “and the auditor for the time being,” in South 
Australian Act. 

(Note 2): “or in the case of a no-liability company, Table B 
in the First Schedule to this Act,” in the South Australian Act. 

(Note 3): “proprietary,” in Victorian Bill; “private company 
or proprietary company,” in South Australian Act; “Three mem- 
bers personally present shall be a quorum,” in New Zealand Act. 

These provisions are a distinct advance on provisions of the 
same nature in previous Companies Acts, and they have been 
adopted in Section 125 of the Queensland Act of 1931, S. 134 of 
the South Australian Act of 1934, S. 95 of the New South Wales 
Act of 1936, S. 123 of the New Zealand Act of 1933, and appear 
as Clause 115 of the Victorian Bill. It is, however, on but rare 
occasions that any of the provisions are brought into use, for most 
articles of association contain express provisions in relation to the 
matters covered by the subsection. 


A New Provision 

A much mose useful provision is contained in Subsection (2) 
of S. 115 of the English Act, adopted as Subsection (2) of the 
various Australian and New Zealand sections referred to above. 
That Subsection, inserted on the recommendation of the Depart- 
mental Company Law Committee, enacts that if for any reason it 
is impracticable to call a meeting of a company in any manner in 
which meetings of that company may be called, or to conduct the 
meeting of the company in manner perscribed by the articles or 
the Companies Act, the Court may, either of its own motion or on 
the application of any director of the company, or of any member 
of the company, who would be entitled to vote at the meeting, 
order a meeting of the company to be called, held, and conducted 
in such manner as the Court thinks fit. Where any such order 
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is made the Court may give such ancillary or consequential direc- 
tions as it thinks expedient, and any meeting called, held, and 
conducted in accordance with any such order is for all purposes 
to be deemed to be a meeting of the company duly called, held, 
and conducted. 


Authority to Hold Mecting with Less than Prescribed Quorum 


In 1934 Scotland provided two instances of the application of 
the new provision. In Cupar Corn Exchange Co. Ltd. (unreported ) 
the company was incorporated under the Joint Stock Companies 
Act, 1856, and was regulated by Table B of that Act. Article 31 
of that Table provided that the quorum for a meeting should be 
as follows: Up to ten members, five; over ten members, a further 
one for every five additional members up to 50, and one for every 
ten additional members after 50, with a maximum quorum of 
forty. (Clause 37 of Table A of the English Act of 1862 pro- 
vided to the same effect, with a maximum of 20.) There were 145 
members of the company, and therefore the quorum was 23 
members. Most of the original members were dead, and their 
representatives had not completed a title to their shares, and in 
1933 there were only 20 members alive and entitled to vote at 
general meetings of the company. The holding of a general 
meeting had therefore become impracticable. 

In these circumstances the chairman of directors of the com- 
pany petitioned the Court of Session under S. 115 (2) to authorise 
the directors to call, hold, and conduct an extraordinary meeting 
of the company at a time and place to be fixed by the directors, 
for the purpose of passing a special resolution to adopt new 
articles in terms of the draft produced, and to fix the quorum for 
that extraordinary meeting at three members personally present. 
The Court granted the application, and fixed the quorum for the 
meeting at seven members personally present. 

In the second case (The Edinburgh Workmen’s Houses 
Improvement Co. Lid., 1934 Scots Law Times 513; 1935 Session 
Cases 56), the company named was incorporated under the Joint 
Stock Companies Acts 1856 and 1857 and was governed by the 
regulations contained in Table B of the former Act. There were 
54 shareholders in the company, and the quorum was therefore 
13 members personally present. Only 14 shareholders resided in 
or near Edinburgh, where the registered office of the company was 
situated, and great difficulty would be experienced in obtaining the 
personal attendance of the necessary quorum. 

The company wished to reduce its capital and as its articles did 
not contain provisions authorising such reduction it became neces- 
sary to hold a meeting of members to alter the articles and give the 
company the necessary power to reduce its capital. (Reduction of 
the capital of a company was unknown prior to the English Act of 
1867, but the various company Statutes now empower a company 
to reduce its capital “if so authorised by its articles”—provision in 
the memorandum alone is not effective. Re Dexine Patent Pack- 
ing and Rubber Co. (1903), W.N. 82; 88 L.T. 791.) 
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Two meetings of the company were held, one to make the 
necessary amendments to the articles, and the other to reduce the 
capital. At each of these meetings only two members attended, 
but 21 members were represented by proxy. In these circum- 
stances the special resolutions could not be validly passed. 

The company obtained the written consent of all the share- 
holders to the special resolutions, with the exception of five mem- 
bers, and these five represented only 85 shares out of 1,687 issued 
shares. In these circumstances the company petitioned the Court 
to confirm the reduction of capital, or, alternatively, to direct that 
a further meeting of the company should be called to consider the 
resolutions and that the quorum should be only five shareholders 
personally present. The Court of Session, in terms of S. 115 (2), 
ordered a meeting of the company to be conducted with a quorum 
of five shareholders personally present. In the course of his 
judgment Lord President Clyde said: “I think the expression 
‘impracticable . . . to conduct the meeting of the company in manner 
prescribed by the articles’ is sufficient to cover a case in which it is 
impracticable, owing to the terms of the articles and the state of 
shareholding in the company, to get a quorum present. On the 
facts which are placed before us it is impracticable in present 
circumstances to get a meeting with the appropriate quorum.” 


COMPANY PURCHASING ITS OWN SHARES 

The reason for the reduction of capital in the above case is 
interesting. Prior to the decision of the House of Lords in 
Trevor v. Whitworth (1887, 12 App. Cas. 409) it was the practice 
with many companies to purchase or traffic in their own shares. 
Between January, 1875, and March, 1886, the Edinburgh Work- 
men’s Houses Improvement Company Limited purchased 111 of 
its own £10 shares at an average price of £8 per share. The 
decision in Trevor v. Whitworth put a stop to that illegal practice 
of the company, but strange to say nothing had ever been done to 
rectify the position, and it was only in 1933 that the company 
decided to reduce its capital by concellation of the shares pur- 
chased, the resolution proposed being: “That the 111 fully paid- 
up shares of £10 each of the company, already purchased by the 
directors out ‘of the reserve fund, be cancelled, and that the 
capital of the company is reduced by the sum of £1,110, being the 
nominal amount of such shares.” 

(If any reader should be surprised at a company still working 
under Table B of the Companies Act of 1856, let him remember 
that both companies above referred to were Scottish companies!) 
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Taxation Section 
Edited by J. A. L. Gunn, F.1.c.A. 
FEDERAL ESTATE DUTY 
Commonwealth Bonds in Settlement 
Payment of Federal Estate Duty assessed in respect of a 
deceased estate will be accepted, in total or partial settlement, by 
the tender of Commonwealth Treasury Bonds. Now that certain 
loans are at a discount executors should always take advantage 
of this privilege. 
The following is an example which recently came under the 
writer’s notice. Federal Estate Duty was assessed at £1,069/18/9, 
and was settled in the following manner: 


£1,050 0 O face value 34% 1948 
Bonds purchased for . £999 7 6 
iS DF peed ts cee... .. <s os 19 18 9 


£1,069 18 9 £1,019 6 3 


This transaction resulted in a saving to the estate of £50/12/6. 


CALLS ON CERTAIN SHARES 


The new Commonwealth Act continues the allowance of calls 
on shares in a mining company or syndicate carrying on mining 
operations in Australia for gold, silver, base metals, rare minerals 
or oil, or in any company carrying on afforestation in Australia 
as its principal business. 

The Queensland Bill also permits a deduction of application 
and allotment moneys, and includes afforestation syndicates. The 
allowance is confined to payments to companies which operate in 
Queensland. 

The Victorian Bill allows a deduction of “calls on shares in a 
mining company carrying on mining operations in Victoria.” 

New South Wales, South Australia and Tasmania do not grant 
this allowance. 

Gold Mining 

The attitude of the Commonwealth Act to gold mining is 
amazing : 

(a) If a profit is made, it is exempt from tax. 

(b) If a loss is incurred it is deductible from assessable 
income. This will also apply to a member of a syndicate 
in respect of his share of a loss. 

(c) If a prospector sells his right to mine for gold in a 
particular area in Australia or New Guinea, the proceeds 
are exempt. 

(d) Calls paid to company or syndicate are deductible. 

The Commonwealth Treasurer, in an attempt at justifying this 
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tender solicitude for persons who embark on gold mining ventures, 
said: 

“As I have said, these are not new provisions. The Government has been 
doing all it can, in conjunction with the State authorities, to encourage 
mining, particularly gold mining. We have devoted a considerable sum of 
money by way of grants to the States, which they administer and pay out 
in a manner best calculated to provide prospecting work in the country. 
The men engaged have a useful occupation, and all the States concerned 
to any extent in gold mining, consider that probably no other grant has 
been more productive of good than this has been. 

“Many thousands of men have obtained bread and meat through being 
given prospecting work. The chance of gain always attracts the investing 
public, and the provision referred to by the honourable member for Werriwa 
(Mr. Lazzarini) furnishes a not-inconsiderable inducement to gold mining 
enterprise. When the various contentious clauses received preliminary con- 
sideration, the States concerned in gold mining were unanimously of the 
opinion that concessions such as those mentioned in this clause should be 
retained in their respective acts.” 

Here is a further suggestion for the Treasurer from Mr. J. M. 
Keynes’ The General Theory of Unemployment, Interest and 
Money, published this year: 

“It is curious how common sense, wriggling for an escape from absurd 
conclusions, has been apt to reach a preference for wholly ‘wasteful’ forms 
of loan expenditure rather than for partly wasteful forms, which, because 
they are not wholly wasteful, tend to be judged on strict ‘business’ principles. 
For example, unemployment relief financed by loans is more readily accepted 
than the financing of improvements at a charge below the current rate of 
interest; whilst the form of digging holes in the ground known as gold- 
mining which not only adds nothing whatever to the real wealth of the 
world but involves the disutility of labour is the most acceptable of all 
solutions. 

“If the Treasury were to fill old bottles with banknotes, bury them at 
suitable depths in disused coalmines, which are then filled up to the 
surface with town rubbish, and leave it to private enterprise on well-tried 
principles of laissez-faire to dig the notes up again (the right to do so being 
obtained, of course, by tendering for leases of the note-bearing territory), 
there need be no more unemployment anc, with the help of the repercussions, 
the real income of the community, and its capital wealth also, would 
probably become a good deal greater than it actually is. It would, indeed, 
be more sensible to build houses, and the like; but if there are political 
and practical difficulties in the way of this, the above would be better than 
nothing.” 


INTERSTATE PROFITS 


Mr. A. M. Small, A.1.c.., writes : 

Much has been written recently with regard to the taxation of 
interstate profits. The principle generally is understood, I think, 
but none of the items I have read gets down to the detail of the 
working-out of the principle in the books of a taxpayer whose 
activities are varied. Take the following case: 

A company has its head office in, say, Sydney, with branch 
offices in the capital cities of each of the States and overseas. 
The business of the company consists in the sale of imported 
goods, goods acquired locally and goods manufactured in the 
company’s own factory. Some of the goods are retailed in exactly 
the same form as acquired from either of the three sources men- 
tioned, others are sold as composite units made up from goods of 
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the three sources mentioned. Each branch keeps a complete set of 
books and is able to tell exactly therefrom the profits made on the 
branch’s activities. No dissection, however, is made as between 
sales of goods made in the company’s own factory and other 
goods. Ordinarily, one would expect each branch to make a State 
return showing the profits of the branch as disclosed by the 
books. 

Is it suggested, for the purposes of the various State Income 
Tax Acts, that companies in the circumstances mentioned should 
dissect their sales so as to distinguish as far as possible between 
the profits made on goods made in their own factory and other 
goods ? 

The position would be largely affected by the policy of the com- 
pany in charging goods to the branches from its factory. If the 
factory charged at actual cost, the Commissioner in the State in 
which the factory was situated would doubtless have some com- 
plaint to make in that no profit would arise from the factory’s 
activities in that State. The whole of the profit would be taxed 
in the State where the goods were sold. If the factory is required 
to pay tax on a portion of the profit made on the sales of branches 
in other States, then an apportionment of the profits made in the 
other States should be made so as to avoid double taxation. This 
is the ideal but is it practical ? 

The detailed dissection of the sales of the various branches 
so as to distinguish the profit made on the factory goods, would 
in many cases be almost impossible. 

What would you recommend in these circumstances? Your 
reply would be greatly appreciated. 


Comment 

It is suggested that any confusion would be overcome by making 
the appropriate charge for the goods sent by head office to the 
branches. For example, the Victorian branch: 

(a) Buys goods iocally. The whole of the profit is subject 
to Victorian income tax. 

(b) Imports goods direct. The whole of the profit is also 
subject to Victorian income tax. 

(c) Acquires goods from the Sydney factory. If the goods 
were charged by head office to the Victorian branch at 
cost plus 66% per cent. of the net profit on sale, complete 
justice would be done to both the revenues of New South 
Wales and Victoria. The difficulty lies in ascertaining 
this profit, particularly in the case of composite units. 

(d) Acquires goods from Sydney head office, which the 
latter has either imported or bought in New South 
Wales. Head office would require to charge these goods 
to the Victorian branch at cost with an additional debit 
at the end of the period of 50 per cent. of the net profit 
on sale. Again the difficulty of ascertaining the amount 
of the net profit presents itself. 
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Mr. Small states that each branch keeps a complete set of books 
and is able to tell exactly therefrom the profits made on the branch 
activities. I am by no means satisfied that a branch can display 
such exactitude where it is not dealing as purchaser with com- 
pletely independent parties, as the profit so ascertained is dependent 
upon what head office charges the branch for goods supplied by 
it and the factory. What is a reasonable “manufacturing profit” 
is a matter of opinion. Personally I think 66% per cent. is merely 
“thinking of a number.” The manufacturing profit on steel may 
be 90 per cent.; that on cosmetics 5 per cent. 

Mr. Small goes on to state that no dissection is made as between 
sales of goods made in the company’s own factory and other 
goods. It seems to me that such a dissection, together with an 
apportionment in the case of composite units, is imperative. The 
task will probably be difficult and expensive but it is not impossible. 
Expenditure would then be apportioned on that basis and the net 
profit arising from the four classes of goods thus ascertained. 
If head office made the appropriate charges as suggested in (c) 
and (d) both its revenue accounts and those of the branches of 
those States which have adopted the uniform percentages would 
reflect the true position for State taxation purposes. 


MEMBERS OF PARLIAMENT 
In the May, 1936, issue of the journal it was reported that the 
Commonwealth Bill provided for a deduction of election expenses 


not only of a successful candidate, but also those of a retiring 
member seeking re-election, whether successful or not. In the 
Committee stages of the Bill, the House of Representatives went 
one further, and Clause 74 was amended so as to allow expenses 
of all candidates for election, whether successful or not! 


NON-RESIDENTS OF AUSTRALIA 
The Statutory Exemption 

Under the previous Commonwealth Act non-residents were 
denied both the Statutory Exemption and the deduction of £250 in 
respect of the Special Property Tax. The Amending Bill, as 
originally introduced, also restricted these allowances to residents ; 
but during its passage through the House of Representatives an 
amendment was inserted, at the instance of the Treasurer, extend- 
ing both allowances to non-residents. 

Whilst the writer was in London three years ago he heard a 
great number of complaints that our taxation laws operated very 
unfairly against overseas investors with relatively small Australian 
incomes, as by denying them the statutory exemption and the 
exemption relating to the special property tax they were taxed to a 
much higher extent than residents of Australia. Since the advent 
of the Special Property Tax the Commonwealth Commissioner has 
been forced to deluge the City of London, in particular, with petty 
assessments, many of which he has been unable to collect. It does 
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not follow that the recipient of such an assessment will be less 
vociferous in his complaints if he refuses to pay it; such is human 
nature that the reverse is usually the case. As the Treasurer pointed 
out, by the simple process of these amendments it is possible to 
remedy the principal grievance which has been voiced in the last 
twelve months in London, the existence of which has made it 
difficult for Australian companies to raise further capital or issue 
debentures in London. 


Interest on Debentures 


Both the previous Commonwealth Act (S. 4) and the Uniform 
Bill (Clause 25), as originally introduced, provided that interest 
upon money secured by mortgage of any property in Australia 
shall be deemed to be derived from a source in Australia. 

In 1933 the previous Act was amended by Act No. 40 so as to 
relieve Australian companies which had floated debentures in a 
country outside Australia of the payment of income tax at the 
company rate on the interest on those debentures when the com- 
panies concerned were debarred by the laws of the ex-Australian 
country, usually Great Britain, in which the debentures were 
raised, from making any deduction from the debenture interest to 
recoup the company in respect of the tax. This amendment 
rectified the position so far as the Australian companies were con- 
cerned, but in view of the other provisions of the Act, as set out 
in the preceding paragraph, the Commissioner had no alternative 
but to obey the law and issue large numbers of assessments often 
for very small amounts, on the overseas debenture holders direct, 
where the advances were secured “by mortgage of any property 
in Australia.” To overcome the great irritation, particularly in 
London, caused by these, in most cases, profitless assessments, the 
new Commonwealth Act now provides that: 

Interest (except interest paid outside Australia to a non-resident 
on debentures issued outside Australia by a company) upon 
money secured by any property in Australia shall be deemed to 
be derived from a source in Australia. 

The Commonwealth Treasurer is to be congratulated on his 
statesmanlike action in having the above anomalies and injustices 
removed. Australia will gain, by encouraging investment, very 
much more than the relatively trifling sum lost in income tax. 


EX-AUSTRALIAN INCOME 


Derived by Resident 
S. 23 (q) of the new Commonwealth Act, as amended in the 


Senate, provides for an exemption of : 

“(q) income derived by a resident from sources out of Australia, where 
that income is not exempt from income tax in the country where it is 
derived, or where the taxpayer is liable to pay royalty or export duty in any 
country outside Australia, in respect of goods from the sale of which the 
income is derived. 

“For the purposes of this paragraph, a taxpayer shall be deemed to be 
liable to pay royalty or export duty in any country outside Australia if he 
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satisfies the Commissioner that he sold the goods in that country to another 
person for export from that country, and that the price for which the goods 
were sold was less by the amount of the royalty or the export duty, as the 
case may be, than the price which the taxpayer could have obtained from 
the sale of the goods outside that country.” 


New Guinea Copra Trade 

The last sentence of the new paragraph was inserted to remove 
an anomaly which existed in connection with the copra trade of the 
Mandated Territory of New Guinea. An Australian company is 
producing copra in that Territory, but sells it to a person there who 
exports and sells it elsewhere. The actual exporter is obliged to 
pay the New Guinea export duty. He, however, usually depresses 
his price by the amount of the export duty and thereby transfers 
the burden to the producing company. As, however, the latter is 
not actually liable to pay the export duty to the Government, it 
was technically subject to Commonwealth income tax. The 
amendment referred to remedies this defect. 


LARCENCY AND EMBEZZLEMENT 


This matter was discusesd on pp. 33-34 of the February, 1936, 
issue of the journal. The leader of the Opposition and other 
members, in committee, pleaded for the extension of the provision 
to cover the objections raised in the above-mentioned article, but 
the only concession yielded by the Government was to allow the 


loss in the year in which the larceny or embezzlement is ascertained, 
instead of in the year or years in which it is incurred. This 
meets the objection contained in paragraph (3) where it was 
pointed out that in many cases embezzlements extend over a 
period of years before the loss is discovered. The amendment 
will avoid the necessity of re-opening assessments of prior years 
in this class of case. The loss will be claimed as a deduction in 
the income year in which it is ascertained. It is anticipated that all 
States will fall into line. 


NEW FORM OF INCOME TAX RETURN 


The New South Wales Divisional Council recently appointed 
a Sub-Committee to consider the new form of Return and Agent’s 
Certificate. The Sub-Committee has made the following recom- 
mendations in connection therewith, which the Divisional Council 
has approved, viz. : 

Statement No. 9—Federal Income Tax Return 

Questions (1) to (5): 

The Committee recommends for the guidance of members that 
these be answered as applicable. 

Question (6) : 

If an audit of the client’s books has been conducted, the reply 
to the question should be: “Yes, as far as the scope of my audit 
permits and to the best of my knowledge and belief.” If no audit 
of the books has been conducted, the answer should be “No.” 
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Agent’s Certificate 

The Committee recommends that in the Agent’s Certificate, the 
nature of the taxpayer’s records should be stated as “Proper Books 
of Account.” 





Profit or Loss on Exchange on 
Inter-Company Transactions 


By Donatp E. Ro.vason, A.c.A. (AUST.) 


The handling of exchange in the books of local companies 
operating as subsidiaries of large overseas companies is a problem 
which, in every instance, should receive consideration from a 
taxation viewpoint. 

Bookkeeping methods are frequently adopted according to a 
standard practice, determined by the parent company overseas, 
without regard to taxation considerations locally applicable. 

Set out hereunder are several types of inter-company transac- 
tions which commonly occur in commercial practice, and it is pro- 
posed to illustrate, with examples, how such transactions may be 
dealt with in the subsidiary company’s books, assuming that the 
parent company is an American corporation. Profit or loss on 
exchange involved in each example is then discussed from a taxa- 
tion viewpoint. 


(a) Raw materials imported for local manufacture, invoiced 
in dollars, and dué for payment as a current dollar lia- 
bility. 

(b) Dollar advances from parent corporations. 

(c) Purchases of machinery or other items of a capital 
nature due for payment as current dollar liability. 


(d) Raw materials imported for local manufacture, the lia- 
bility for which is in dollars, and payment for which is 
deferred, large sums being allowed to accumulate to the 
credit of the overseas company, and to be used as work- 
ing capital by the local subsidiary. 


The convenient record of the above transactions in the books 
of the local subsidiary involves the use of the columnar ledger 
account for the parent company account. The inside column on 
either side of the ledger account should then be used for record- 
ing the dollar amount of each entry, the Australian £ equivalent 
being placed in the outer column. 

The foregoing transactions may then be recorded in the ledger 
account as follows :— 


(a) Raw materials imported for local manufacture, invoiced in 
dollars, and due for payment as current liability. 
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Credit parent company account with dollars invoiced, 
and Australian £ equivalent, calculated at the ex- 
change rate at date of importation. 

When remittances are made, debit parent company 
account with dollars purchased and Australian £ cost 
thereof, omitting cable charges. 

Make an exchange adjustment in the parent com- 
pany account at the balance period (i.e., monthly, 
quarterly, half yearly, etc.), by converting the dol- 
lar liability on current account at the rate of ex- 
change current at balance date, determined as fol- 
lows: 

(a) If remittances are made by telegraphic trans- 
fer, then the telegraphic transfer selling rate is 
used. 

(b) If settlement made by draft, then the demand 
draft rate may be used. 

The Australian £ liability on parent company account is arrived 
at as set out in (3) above, and may be produced on the parent 
company account by a transfer, in Australian £’s only, from the 
parent company account to the debit or credit of profit or loss on 
exchange account of an amount sufficient to produce the required 
result. 

The amount transferred to profit or loss on exchange repre- 
sents either taxable income or an allowable deduction. 

Set out hereunder is a simple example of the parent company 
ledger account, illustrating how the above transactions may be 
handled : 

Parent Company Current Account 
Dr. 
1934. $ 
Sept. 26—To Remittance (actual dollars pur- 
chased by £A 8,000 .. .. .. .. 31,520 
Sept. 30. a balance cateitiaes rate at Oct. 
t+ 6 ke oh. 30 








Cr. 

1934, 

Aug. 31.—By balance (ex. rate at Sept. l= 
a re 

Sept. 6—By raw material ex "Monterey (ex. 
rate at Sept. 6, date of importa- 
tion, $3.96) ‘ 

Sept. 25.—By raw material ex Maunganui (ex. 
rate at Sept. 25, date of importa- 
tion, $3.95) .. - 

Sept. 30.—By loss on exchange .. .. 
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The loss on exchange of £69, shown above, is an allowable 
deduction for taxation purposes, being a loss or outgoing in- 
curred in gaining or producing assessable income. 

The rate of exchange at date of importation has been used in 
the above example, as it is commonly used in practice. Even 
when the property in the goods shipped passes to the importing 
company when the goods leave the exporter’s warehouse, it will 
be found that it is often the exchange rate at the date of importa- 
tion that is used, and not the rate at the date of invoice, the use 
of which would be more logical. 


(b) Dollar advances from parent corporation. 

In order to avoid an analysis of the parent company account, 
and also of the periodical transfer to profit or loss on exchange 
account, it is recommended that a separate columnar “parent com- 
pany advance account” be opened in the company’s ledger to deal 
with dollar advances separately. These advances may then be 
handled as follow: 

1. Credit parent company advance account with dollars 
advanced and the Australian £ amount actually received. 
2. When remittances are made, debit parent company ad- 
vance account with the dollars purchased and the £ 
Australian cost thereof, omitting cable charges. 
Make an exchange adjustment in the parent company 
account at balance periods (i.e., monthly, quarterly, half- 


yearly, etc.), by a similar process to that used in the 
first example. 
Set out hereunder is an example of the parent company advance 
account, illustrating the retording of the above transactions: 


Parent Company Advance Account 


5.—To remittance (actual dollars pur- 
chased for £A 5,000) .. .. .. .. 19,600 

Dec. 31.—To Balance (exchange rate at Jan. 
QO See 





100,400 
Cr. — 
1934. $ 
July 10.—By advances... .. .. .. .. .. .. .. 66,000 
Sept. 20.—By Advances .. .. .. .. .. .. 40,400 
Dec. 31.—By loss on exchange .. .. .. .. .. 0 = 


100,400 25,61 








The loss on exchange shown in the above example is not allow- 
able for taxation purposes, as it is a loss of a purely capital nature. 
Conversely, had a profit on exchange accrued to the subsidiary 
in respect of its parent company’s advances, the amount of such 
profit would not become part of the subsidiaries’ taxable income, 
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(c) Purchase of machinery due for payment as current dollar 

liability. 

Entries in the subsidiary company’s book for this type of trans- 
action are similar to those shown in the first example. Any loss 
or profit on exchange is of a capital nature, and accordingly, for 
taxation purposes, is either not allowable as a deduction, or is 
non-taxable profit, and it is therefore necessary that such trans- 
actions be dealt with in a special account. 

(d) Raw materials imported for local manufacture, the lability 
for which is in dollars, and payment for which is deferred, 
large sums being allowed to accumulate to the credit of the 
overseas company, and to be used as working capital by the 
local subsidiary. 

The entries required in the subsidiary company’s books for this 
type of transaction are again similar to those shown in the first 
example. The loss or profit on exchange is of a capital nature, 
and is treated accordingly for tax purposes. 





N.S.W. Income Tax (Management) Act, 1936 


COMPANIES AND DIVIDENDS 
By C. S. Eppes, A.F.1.A. 
COMPANIES 

Under the above Act “Company” is defined as including all 
bodies or associations, corporate or unincorporate, but not includ- 
ing partnerships. 

A company which is incorporated in New South Wales or 
which, not being incorporated in that State, carries on business in 
the State and has either its central management and control in 
the State, or its voting power controlled by shareholders who are 
residents of the State, is defined as a “Resident.” 

Broadly the taxable income of a company is arrived at in the 
same manner as the taxable income of an individual, but the assess- 
able income of a company does not include dividends received by 
it from another company, and a company is not entitled to the 
deduction of the statutory exemption. 

The incomes of certain societies and associations not carried 
on for the purposes of profit or gain to the individual members 
thereof are exempt from income tax. 

Under Section 16 (n) the incomes of the following societies are 
also exempt from income tax: 

(a) Starr-Bowkett building societies. 

(b) Rural societies registered as such under the Co-operation 
Act 1923-1935, as amended by subsequent Acts, if the 
principal business of the society is the manufacture, 
treatment or disposal of agricultural products or live 
stock of its members. 
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The Act contains special provisions for the assessment of 
banks, life assurance companies, and co-operative companies. 

Under Section 167 a deduction is allowable of the amount of 
dividends distributed out of assessable income to its shareholders 
by a society registered under the Co-operation Act 1923-1935, as 
amended by subsequent Acts, if in the year of income, in the 
ordinary course of business of the society the value of com- 
modities and animals disposed of to its shareholders by the society 
is not less than 90 per cent. of the total value of commodities and 
animals disposed of by the society. 

Where the shares in one company are held by another company, 
or where two or more companies consist of the same shareholders 
and the shares in each of these companies are held by those share- 
holders in substantially the same proportions, Section 147 of the 
Act provides that the Commissioner may assess the aggregate 
taxable income of those companies as if it were derived by one 
company. The section further provides that shares in one company 
held by or on benalf of another company shall for this purpose 
be deemed to be held by shareholders of the last-mentioned com- 
pany. 

These provisions are necessary to ensure that where tax at 
graduated rates is imposed on companies, tax will not be avoided 
by the conduct of what is really one business by means of separate 
companies owned by the same shareholders. 

The Act further provides, in Section 148, that each of the 
companies referred to in Section 147 shall be separately assessed 
upon its share, if any, of the aggregate taxable income at the rate 
of tax applicable to the aggregate taxable income. 

If a loss has been incurred by one of the companies to which 
Section 147 is applied, that loss is allowable in arriving at the 
amount of the aggregate taxable income, but Section 149 provides 
in effect that losses borne by creditors of the company shall not be 
allowable. 

Under the previous Act companies were assessed at graduated 
rates, but it is understood that the new rating Act will provide 
for assessment at a flat rate—probably 2s. 3d. in é. 


DIVIDENDS 

“Dividend” includes any distribution made by a company to its 
shareholders and includes the paid-up value of shares distributed 
by a company to its shareholders to the extent to which the paid-up 
value represents a capitalisation of profits. 

Distributions to shareholders of a company by a liquidator in 
the course of winding up the company, to the extent to which they 
represent income derived by the company (whether before or 
during liquidation) other than income which has been properly 
applied to replace a loss of paid-up capital, are for the purposes 
of the Act deemed to be dividends paid to the shareholders by the 
company, and such distributions to the extent to which they are 
made out of any profits or income are deemed to have been paid 
wholly and exclusively out of those profits or that income. 
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INCLUSION OF DivmpENDS IN ASSESSABLE INCOME 
Section 52 of the Act provides for the inclusion of dividends 
in the assessable income of a shareholder and a distinction has now 
been made in the basis of assessment of dividends received by: 
(a) A resident of New South Wales. 
(b) A resident of another State. 
(c) A non-resident of Australia. 


Resident of New South Wales 

All dividends paid to a resident by a company (whether the 
company is a resident or a non-resident) are assessable income, 
with the exception of certain dividends excluded from the assess- 
able income by Sections 53 and 54 as explained under heading 
“Exclusion of Certain Dividends from Assessable Income.” 

In his assessment a shareholder is entitled, under Section 55, to 
a rebate of tax being the amount obtained by applying to that part 
of the dividend which is included in his taxable income a rate 
equivalent to the rate of tax payable by companies for the year 
of income, provided that such rebate shall not exceed an amount 
equal to the difference between: 

(a) the amount of tax for which the shareholder would be 
liable if the dividends included in his assessment were 
income from property other than dividends; and 

(b) the amount of tax for which the shareholder would be 
liable if dividends were excluded from his assessable 
income. 


The part of dividends included in the taxable income is the 
amount remaining after deducting from the amount of assessable 
dividends deductions allowable from income from dividends. 

The rebate of tax is not allowable on dividends received from a 
rural society which is exempt under Section 16 (n) or from a co- 
operative society which under Section 167 is entitled to a deduction 
of dividends distributed out of its assessable income. 

The rebate of tax is calculated as shown in the following 
examples : 


Example 1 





Income— 
ee eS ee ee ee a 
Dividends (of which £100 is exempt) .. .. .. 800 
IR ic nd: Wes pd Xue 46. wa i ee 
Deductions— 
ee ee ee ere ee ae £260 
Interest on money borrowed to purchase shares . . 160 


CN £420 
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Assessment 
Rents Dividends Total 
Income . .. £2,000 £800 £2,800 
Exempt Assessable 
£100 £700 
Deductions . 260 20 140 420 
£1,740 £80 £560 £2,380 
Exclude Net 
Exempt 
Dividends 80 80 
Tax. Income £1,740 — £560 £2,300 
Tax on £2,300 @ 19-38d. .. .. £185 14 6 


Rebate of Tax at Company Rate 
on Dividends £560 @ say 2/3 63 0 0 


BOW CURED a4 cn cs se ce ee SEH GC 


Rebate is allowable at company rate, as £63/0/0 does not exceed 
the difference between: 
(1) tax payable if dividends included in assess- 
ment were income from property other 
EE 3+ <> <6 eo. a0 ka abcess, oe ae © 
and (2) tax which would be payable if dividends 
were excluded from assessable income, 























viz.— 

Net Rents .. .. .. £1,740 

Statutory Exemption 64 

Taxable Income £1,676 
Tax at 16°1976d..... ............ #113 2 3 
fs 48.06 45 bse de 6s ae. , ee 

Example 2 

Rents Dividends Total 
Income (net) .. .. .. £810 £240 £1,050 
Statutory Exemption .. 150 — 150 
Taxable Income .. .. £660 £240 £900 
Tax on £900 @ 12:24d... .. .. .. .. .. .. £45 18 O 
Rebate of Tax (see below) .. .. .. .. .. .. 17 7 8 


Ee ee ee ee ee) = 6 
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As the amount obtained by applying the company rate of 2/3 
in the £ to the dividends, £240, included in the taxable income, 
Rtn ta gh chk be ke ad ta, 0% hae W234. 46g 
exceeds the difference between: 

(1) tax payable if dividends included in assess- 
ment were income from property other than 
EE i = 
and (2) tax which would be payable if dividends 
were excluded from assessable income, viz.— 
Net Rents .. .. .. £810 
Statutory Exemption 180 





Taxable Income . £630 





Ss ee le 
SO a ee ee ae 


the rebate is reduced to the amount of such difference, viz., 
£17/7/8. 

The above procedure strictly follows the provisions of the Act, 
but for purposes of convenience the Department prepares two 
assessments, one including the dividends and allowing rebate of 
tax at the company rate, and one excluding the dividends, and 
issues the assessment producing the greater amount of tax. 

It must be understood, however, that where an assessment is 
issued excluding dividends, the dividends, nevertheless, form 
part of the taxable income, and likewise, though no assessment 
may be issued against the taxpayer in the circumstances shown in 
Example 4 hereunder, he certainly has a taxable income. 











Example 3 

Interest Dividends Total 

Income (net) .. .. .. £1,914 £96 £2,010 
Statutory Exemption . 30 — 30 
Taxable Income . .. £1,884 £96 £1,980 

Tax on £1,980 @ 17:748d. .. .. .. .. .. .. £146 8 5 
Rebate of Tax on £96 @ 2/3 .. .. .. .. .. 10 16 O 
ee ee lf 


Rebate is allowable at company rate, as £10/16/- does not 


exceed between: 
(1) as in £146 8 5 
preceding | £134 2 9 
and (2) examples 
PON as da he dace 


. 62 58 
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Example 4 ; 













































Interest Dividends Total 

Income (net) .. .. .. £96 £1,914 £2,010 

Statutory Exemption .. 30 — 30 

Taxable Income .. .. £66 £1,914 £1,980 

yr shana glial ore, ote 

; Rebate of Tax .. .. .. See be bc. cee Qe 
TE hs da Sa on as be BS ed be 48 Nil 





As the amount obtained by applying the company rate of 2/3 
to the dividends £1,914 included in the taxable income, i.e.: 
£215/6/6 exceeds the difference between: 


ai 3 as in preceding examples— £146 8 5 


Net Interest .. .. £96 
Statutory Exemption 96 








Taxable Income Nil. 
ee eee Nil 
Rebate is reduced to Difference .. .. .. £146 8 5 


Resident of Another State 

A resident of another State is assessable on dividends received 
in the same manner as a ‘non-resident of Australia, post, unless, 
under the laws of the State in which he resides, such dividends 
are liable to be included in his assessable income for purposes of 
income tax (being income tax imposed as such, and which, in 
the opinion of the Commissioner, is reasonably comparable in its 
nature to the tax assessed under the N.S.W. Act), in which case 
the dividends are not assessable. 

It will be noted that the above exemption applies to a resident of 
another State if the dividends received are liable to be included 
in his assessable income for purposes of income tax in the State 
in which he resides, although he may not be liable for payment 
of income tax thereon, e.g., by reason of deductions allowable. 


Non-resident of Australia. 


The assessable income of a non-resident includes dividends 
paid to him by a company (whether the company is a resident 
or a non-resident) out of profits derived by the company from 
sources in New South Wales, with the exception of certain divi- 
dends excluded from the assessable income by Sections 53 and 
54, as explained under heading “Exclusion of Certain Dividends 
from Assessable Income.” 

Section 52 (2) provides that where a company derives income 
from sources in this State, and from sources out of this State, 
a dividend shall be deemed to be paid out of profits derived by the 
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company from sources in this State to the extent of so much of 
the dividend as bears to the whole dividend the same proportion 
as the profits derived by the company from sources in this State 
bear to the total profits of the company. 


Example 5 
Dividend £90 received by a non-resident from a company whose 
profits were derived: 
2/3rds from sources in N.S.W. 
1/3rd from sources out of N.S.W. 
Other income of non-resident derived in N.S.W.—interest 


(net) £350. 











Assessment 
Interest Dividends Total 
Income (net) .. . £350 £90 £440 
Exclude exempt dividends, 1/3rd . — 30 30 
£350 £60 £410 
Statutory Exemption .. .. .. .... 5 a= 5 
Taxable Income .. .. .. .. .. £345 £60 £405 
ae Oe eee Oe Se Fenee. oe cc cs ww or ee oe BF 
ES ie aise Sie hal ality ae 1 tines billie 3 4 10 
ee ee ere a = =—o 


As the amount obtained by applying the company rate of 2/3 
to the dividends £60 included in the taxable income, i.e., £6/15/- 
exceeds the difference between: 


anil 23 } as in previous examples— £16 7 11 
Interest .. . es 
Statutory Exemption oe barca 13 
Taxable Income .. .. .. .. £337 

eee | PRE on cee ewe ee BG 1 

NY iii eke ee cee ok Aone: ee 2 | 


the rebate is reduced to the amount of such difference. 

As previously explained, the Department will, in the above 
circumstances, issue an assessment excluding the dividends, and 
the notice of assessment will show that the tax payable, £13/3/1, 
is imposed on a taxable income of £337. 

In the case of residents of the United Kingdom, for instance, 
who wish to show the amount of their income which has been 
subject to Dominion income tax, and the rate of tax chargeable 
thereon, the notice of assessment does not disclose the true posi- 
tion, as the actual amount of taxable income is £405, not £337, 























ACCOUNTANT 143 





THE AUSTRALIAN 





1936 


and the rate of tax chargeable is greater than that shown in the 
notice of assessment. 
This point is illustrated by the following further example: 





Example 6 Interest Dividends Total 
Taxable Income .. .. .. .. £66 £3,434 £3,500 
Tax on £3,500 @ 25: 5d. er .. £37117 6 
Rebate on £3,434 @ company rate , 23 = 

£386/6/6, which is reduced to .. .. o we Sti 

Ee ee eee ae eee £0 11 7 

The assessment, however, would appear in the followi.g form: 
Interest .. ... nd Ba ad we wale 
Statutory ‘Exemption rt oe a so 
Tasable Income .. .. .. .... .. +. £18 

et OE ne 6s cae wa Se. iw we £0 11 7 


Comparison with Commonwealth Method of Calculating Rebate 

The provision of the N.S.W. Act, which enables the Commis- 
sioner to prepare two assessments, and issue that which produces 
the greater amount of tax, has been criticised on the ground that 
the Revenue “is getting it both ways,” and a comparison is made 
with the Commonwealth Act, under which a rebate of tax is 
allowable in every assessment where dividends are included in the 
taxable income. 

The critics do not realise, however, that the N.S.W. Act is, in 
fact, more liberal in this regard than the Commonwealth Act. 
The rebate allowable under the latter Act is the current company 
rate or the shareholders’ rate on income from property, which- 
ever is the less. 

If this method were applied in assessments for N.S.W. in- 
come tax, the rebate in the foregoing example would be 
£364/17/3, i.e., £3,434 @ 25-5d., and the amount of tax pay- 
able £7/0/3, whereas the amount of tax chargeable under the 
N.S.W. Act is 11/7 only. 

The following is a further interesting example of the working 
of the N.S.W. rebate provisions: 


(Resident Taxpayer) 


Personal 


Exertion Interest Dividends Total 
Taxable Income .. .. £2,000 £100 £800 £2,900 
Calculation of Tax 
PE, S200. 156i... 1. ke ses es os GLE SD 
Property, £900 @ 22°44d. .. .. .. .. .. «ess 8 3 0 
£215 18 0O 
ED ee £90 0O 


0 
BU EE vc cc os 6s 0s 0s. ce ow as ee BD SG 
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The rebate which is allowable at the company rate exceeds the 
total tax on income from property (interest and dividends). 

If the rebate had been allowable at the shareholders’ rate on 
income from property, as under the Commonwealth Act, the 
allowance would have been only £74/16/- (£800 at 22°44d.). 


Exclusion of Certain Dividends from Assessable Income 


Sections 53 and 54 of the Act provide for the exclusion from 
assessable income of the following dividends: 


(1) Dividends received from a company that does not carry 
on business in, or derive income from, sources in Aus- 
tralia. 


(2) Dividends paid on or after January 1, 1936, wholly and 
exclusively out of one or more of the following: 


(a) income from sources outside Australia which is 
not, or has not, been assessable income of the com- 
pany ; 

(b) capital profits if exempt in the hands of the com- 
pany ; 

(c) profits arising from revaluation of assets not 
acquired for re-sale at a profit, and from issue of 
shares at a premium, if bonus shares issued ; 

(d) interest on tax-free Government loans ; 

(e) income of private company where company has 
been specially taxed by reason of insufficient dis- 
tribution ; 

(f) exempt income of company derived from gold 
mining ; 

(3) (a) Dividends paid before January 1, 1936, out of one 
or more of the incomes or profits mentioned in 
paragraph (2) above; 

(b) distributions by a liquidator before January 1, 1936; 

(c), bonus shares distributed before September 30, 1936; 


except to the extent to which such dividends, distributions, or 
bonus shares would have been assessable under the 1928 Act. 

Where a dividend has been received which is exempt under 
paragraphs (2) or (3) above, such dividend should be shown 
separately in the shareholder’s return in order to assist the 
Department in making an assessment in accordance with the facts. 
This is of importance where, as already explained, the existence 
of dividends in the taxable income has the effect of increasing 
the amount of tax payable, i.e., where the rebate of tax is allow- 
able at the company rate. 
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Example 

Dividends paid: 

November— 
Se ee r,s ck nin ve te celee +6 
Out of exempt capital profits .. .. .. .. .. .. .. 100 

May— 

eee oe eee ee eee 
ea ee 


Of the total dividends received 20% = £100, is exempt. 

If the shareholder sold all the shares in January, and showed 
in his return the total dividends received in November at £300, 
without drawing the attention of the Department to the fact that 
the amount of the exempt dividend received by him was £100, 
then in all probability 20% of £300, i.e., £60, only would be 
treated as exempt and excluded from the assessable income. 

On the other hand, the taxpayer who acquired the shares in 
January, if he simply includes in his return the £200 dividend 
received in May, might be agreeably surprised to find that in his 
assessment the Department has treated as exempt £40 (20%) 
of such £200, which, in fact, is wholly assessable. 

It appears that the difficulty of the Department will be greater 
(in the absence of definite information as to the amount of 
exempt dividends received) in cases where the vendor has sold 
portion only of his shares in the company, or where the pur- 
chaser already held shares in the company paying the exempt 
dividend. 





The Question Box 


TRUST ESTATES 
TREATMENT OF LosSsES 


Question 

C.S.E. (Sydney) asks: 
“The net income of a trust estate is .. .. .. .. .. .. £760 
FG GP COND kc iclidv os os ew ve voce SE 
“Estate of life tenant (accrued at date of death 

Oe es GOD as Se ae! 6a se Ge oe 4s ABD 

£880 

“Remainderman—deficiency .. .. .. .. .. .. 120 


£760 

The position is due to expenses incurred after death of life 

tenant, and properly chargeable against income of remainderman, 
exceeding income collected, to which he is entitled. 

D 
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“Tf the life tenant, whose estate is not subject to Federal estate 
duty, is assessed on income actually derived prior to date of death 
(£420), and an assessment is made on income accrued to date of 
death (£460), then tax is being levied on a total assessable income 
of £880, whereas the net assessable income of the estate is £760 
only. 

“Will the remainderman be entitled to a deduction in his assess- 
ment of the deficiency of £120, or, if he is not a taxpayer in this 
particular year, can he set such deficiency against his income from 
the estate next year?” 


Answer 

S.95 of the Commonwealth Act defines the net income of a 
trust estate, and in calculating such net income prohibits the de- 
duction of such of the losses of previous years as are required to 
be met out of corpus, where the beneficiary has no beneficial 
interest in the corpus. 

I am of opinion that the remainderman cannot obtain a 
deduction of the loss of £120 in his individual assessment in 
respect of the income year in which the loss was sustained, but, as 
he is beneficially interested in the corpus, the loss can be carried 
forward in the return of the trust estate as a deduction from the 
income derived by the estate during the following year. 

I do not think the remainderman is entitled to claim a deduc- 
tion in his individual return of the year in which the loss was 
incurred, on the ground that, as he is entitled to the corpus, the 
loss is suffered directly by him. I consider, in view of the word- 
ing of S.95, it is implied that any loss shall be carried forward in 
the returns of the trust estate while the trust continues. Until 
the trustee transfers the legal estate to the remainderman he is 
still the trustee, and the trust continues. 


LEASES 
SINKING Funp DEDUCTIONS 
Question 

P.C. (Sydney) asks: 

“T shall be glad to receive your views on the following problem: 

“1. Y owned a freehold valued at £7,000. 

“2. B was head lessee of the freehold, with ten years to run, 
and ground rent of £100 per annum was payable to the 
freeholder. 

“3. X was a sub-lessee from B at a rental of £200 per annum. 

“4. A purchased the freehold from Y for £7,000. A also pur- 
chased the sub-lease from X for £2,700, with nine years 
to run. 

“5. The position thus was that A was the owner of the free- 
hold, B was the head lessee, A was the sub-lessee. 

“6. The question is whether A is entitled to deduct the £2,700 
paid for the sub-lease at the rate of, say, £300 per annum?” 
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Answer 

There is no question in this case of merger of the sub-lease 
in the freehold, as A holds the sub-lease from the head lessee B, 
and the fact that A also owns the freehold does not, in my 
opinion, affect the position. B’s lease stands between the free- 
hold and the sub-lease, and therefore prevents a merger. 

S.88 (1) of the Commonwealth Act provides that where a 
taxpayer has paid any premium in respect of land, premises or 
machinery used for the purpose of producing assessable income, 
he is entitled to the sinking fund deduction provided for therein. 

A cannot claim the sinking fund deduction of £300 per annum 
in respect of the rent received by him as freeholder from B, but, 
if A acquired the sub-lease for the purpose of using the property 
in producing assessable income, e.g., he has re-let the property 
or uses it as a shop or factory, then I am of opinion that he is 
entitled to the annual sinking fund deduction of £300. 


SALES TAX 


WHERE SALES ARE Mabe By RETAIL 
Questions 

(1) H.J.W. (Tas.) asks: 

“A, a registered person, offered in writing to supply to B cer- 
tain account books, stationery, etc., for definite prices, no men- 
tion of sales tax being made in the quotation. B accepted the 
offer, but in invoicing the goods A added sales tax to the price 
quoted by him. B is a registered person, but as the goods were 
required for his own use he did not quote his certificate. Is A 
entitled to add the sales tax to the price quoted by him? N.B.— 
Previous transactions had taken place between the parties, and A 
had not added sales tax to his invoices.” 

(2) A.W.C. (Sydney) asks: 

“C, a registered person, agreed to supply certain fittings to D, 
a retail shopkeeper, i.e., an unregistered person, at a given price. 
Sales tax was not mentioned in the quotation. When the fittings 
were invoiced sales tax was added by C to the invoice, and D 
disputes his right to make the charge. Is C entitled to add sales 
tax? N.B.—This was the first transaction between the parties.” 
Answers 

These problems were submitted to the Deputy Commissioner 
of Taxes, Sydney, from whom the following reply was received: 

(1) A, the registered person, is liable for payment to this De- 
partment of sales tax upon the wholesale selling value of the 
account books and stationery. As the sale is by retail, he is not 
required by the law to show the tax as a separate item on the 
invoice delivered to B, nor is he entitled to recover as part of the 
price an amount which exceeds the tax paid by him to this De- 
partment. 

(2) In the case of the contract made by C to supply fittings to 
D for his own use, the circumstances are the same, and the advice 
given in (1) above will apply. 














148 THE AUSTRALIAN ACCOUNTANT SEPT. 


I am of opinion that, where goods are sold by reéail, sales tax 
cannot, in the absence of an express or implied agreement to that 
effect, be added by the vendor to the price quoted by him in re- 
spect of the goods. I consider, therefore, that in both the cases 
cited the vendor was not entitled to add sales tax. 


MONEY LOANED IN STATE 
Question 

A.D. (Brisbane) asks: 

“With reference to the taxation of interest by States, and in 
particular New South Wales and Queensland, what is meant by 
the term, ‘Money Loaned in Queensland,’ vide Journal, July 
issue, p. 467?” 

Answer 

Frankly I do not know. A legal friend has been kind enough 
to make a search to ascertain if the words are used in some rela- 
tion other than taxation, but without success. Similar words 
originally appeared in the N.S.W. unemployment relief taxation. 
They are just another instance of obscure draftsmanship, and 
until the courts have decided upon the meaning to be attached to 
them, their construction must remain in doubt. In the meanwhile, 
and with extreme diffidence, I hazard the view that the words, 
“loaned in this State” cover only cases where the contract of 
lending was made in the State. 


REWARDS AND GRATUITIES 
Question 

F.A.R. (Melbourne) asks: 

“A performs a certain service for B, purely voluntarily and 
without any promise, express or implied, of remuneration. Some 
months afterwards B pays A a sum of money as a token of his 
gratitude for the service. Is A assessable to income tax in 
respect of this receipt? The service referred to was not associ- 
ated with A’s profession.” 


Answer 


I am of opinion that A is not assessable in these circumstances. 
In Brocklesby v. Merricks, 18 T.C. 576, Finlay J., said at p. 582 


“The appellant’s contention was that this sum was not a sum in the 
nature of income assessable under any of the provisions of the Income Tax 
Acts.. The respondent’s contention is a little important. It was that the 
appellant was rightly assessed in the sum of £4,740 under Case VI ‘the 
said sum having been paid to the appellant as commission for introducing 
Mr. Dashwood, of Dashwood and Partners Limited, to the owner of the 
estate.’ That contention, I think, would not do, and for this very elemen- 
tary reason: there was no agreement at all that the appellant, in respect of 
this introduction arising out of some meeting on a social occasion, was to 
receive remuneration, and I think it is perfectly well settled that, in those 
circumstances, anything that might be given to him would be a perfectly 
voluntary payment, and would not be income; it would be merely a present. 
We are not in the region of cases where tips, or profits of an office or voca- 
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tion, and matters of that sort may be part of the profits of, for instance, a 
waiter. It is, I think, quite clear and quite well settled that if a service 
of that sort is rendered—rendered with no contract for remuneration at all— 
then a sum paid afterwards would not be assessable.” 

In the uniform Act “income from personal exertion” includes 
“allowances and gratuities . . . . in relation to any services ren- 
dered,” but I do not think this provision covers a present of the 
above nature. To attract liability for income tax it would appear 
that there must be some express or implied promise of reward 
when the service was rendered, or the recipient must receive it 
in connection with some business carried on by him (see for 
example “Secret Commissions,” Journal, p. 287), or employ- 
ment (see “Tips,” Journal, p. 287). 


SALE OF GOODWILL 
Question 

J.D.D. (Sydney) asks: 

“(a) A sells his business to a limited liability company in 
which he is the major shareholder. The consideration is satis- 
fied by the issue of fully paid-up shares, and includes £1,000 in 
respect of goodwill. 

“A is the lessee of the premises, but he does not transfer or 
assign the lease to the company. The company merely uses the 
premises as a weekly tenant of A, and pays him a weekly rent 
sufficient to compensate him for the rental payable by him under 
the lease. 

“I understand that the £1,000 received by A for the goodwill 
of the business is not taxable for Federal purposes, nor is it 
taxable under the provisfons relating to casual profits in the 
New South Wales Act and the New South Wales Bill. It 
appears that the sole reason why this amount is not taxable as a 
casual profit for N.S.W. State purposes is that there is no trans- 
fer of a lease or of real property. 

“Is the above statement of the position correct? 

“(b) The business was commenced by the taxpayer within 
two years preceding the year of income, and a further question 
arises as to whether the amount received from the sale of the 
goodwill would be assessable under Section 106 of the N.S.W. 
Bill on the basis of goodwill being included in the phrase, ‘any 
property other than real property.’ 

“Would this consideration for the sale of goodwill be non- 
assessable in any case, because of the fact that the goodwill was 
never bought by the taxpayer, but was worked up by him in con- 
nection with the business originally commenced by him?” 
Answer 

(a) I am of opinion that querist’s statement of the position is 
correct. 

(b) The amount is not considered to be assessable under S.106 
of the N.S.W. Act, as the goodwill was not “bought” during the 
year of sale or the two years next prior thereto. 


















150 THE AUSTRALIAN ACCOUNTANT SEPT. 


Commonwealth Institute of Accountants 
INTERMEDIATE EXAMINATION 


The Board of Examiners has made available, as under, an out- 
line of the scope of the questions set out for the bookkeeping 
papers of the Intermediate Examination. The information is 
given as a general guide to candidates, and it must be understood 
that it does not necessarily exclude the setting of questions in 
kindred subjects not specifically referred to: 

Definitions; Journal—Opening and Closing Entries, Correction of 
Errors; Cash Book—Forms of, Reconciliation with Bank; Petty Cash 
Accounts; Subsidiary Books of Account—Purchases, Sales, etc.; Trial 
Balances; Balance Day Adjustments; Trading, Profit and Loss, and Ap- 
propriation Accounts, and Balance Sheets of Sole Traders, Partnerships 
and Companies; Bills—Miscellaneous Problems, including Accommodation 
Bills; Account Sales, Consignment and Joint Venture Accounts; Accounts 
Current, and Average Due Date; Depreciation, Reserves and Sinking 
Funds; Self-balancing Ledgers and Sectional Balancing; Receipts and Pay- 
ments Accounts; Revenue Accounts—Income and Expenditure Accounts; 
Tabular Books—Sales, Purchases, Cash, etc. ; Departmental Accounts 
(Simple), Single Entry Problems; Partnership—Formation, Dissolution, 
Admission of New Partner, Retirement of Old Partner, Amalgamation; 
Companies—Formation (including conversion of Businesses of Sole Traders 
and Partnerships), Forieiture of Shares (Simple), Mining Companies; 
Branch Accounts (Elementary). 





ADMISSIONS AND ADVANCEMENTS IN STATUS 
The following admissions and advancements in status have 
been made in the States named: 


Admissions as Licentiates: 


Victoria 
Messrs. Frederick Sydney Illing Powell, Ian Shellard, Robert Grandison 
Taylor, Thomas Walmsley Todd, James Gordon Wilson. 
New South Wales 
Messrs. William John Brennan, David Norris Carmichael, Geoffrey 
Landas Cohen, Joseph Gordes, Ronald John Hibbard, Allen Hartler 
Jones, Alfred Dudley Charker Lees, Geoffrey Edwin Erskine May, 
Stanley Peter McFarlane, Ronald James Powell Ritchie, Philip Ven- 


ables Vernon. 
Re-admissions as Licentiates: 


Victoria 
Messrs. John Malyon Cook, Edward Joseph Hehir. 


Admissions as Associates: 


New South Wales 
Messrs. Peter Spence, Garfield Hobbes, Bertram Charles Goodsell. 


Advancements to Associates: 


New South Wales 
Messrs. Donald Richard Armstrong, Thomas Owen Barron, Warren 


Bolton Carpenter. 
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NEW SOUTH WALES DIVISION 


New Companies Act 


A sub-committee of the N.S.W. Divisional Council is engaged 
in the preparation of a pamphlet explaining the N.S.W. Com- 
panies Act, and the duties and responsibilities of accountants in 
respect thereto. It is proposed to issue, free of charge, one copy 
of such pamphlet to each member of the New South Wales 
Division. 

Examinations 

Entries closed with the State Registrar on September 2 for the 
forthcoming examinations, to be held on the following dates: 

Preliminary Examination.—October 19. 

Intermediate Examination—Commencing October 12. 

Final Examination (Advanced Accountancy and Auditing).— 

Commencing October 19. 


Post Graduate Course 
Arrangements have now been completed by the New South 
Wales Divisional Council for the establishment of a Post Gra- 
duate Course on Federal Income Tax, with Mr. J. A. L. Gunn, 
F.1.C.A., as lecturer. 
The course will be available to the following: 


1. Members of the Commonwealth Institute of Accountants. 

2. Metropolitan candidates eligible to sit for the Final Ex- 
aminations of the Commonwealth Institute of Accoun- 
tants. 

3. Metropolitan members of other accountancy and secre- 
tarial institutes. 


The course will consist of sixteen lectures, with discussions 
and submission of problems, and will be held at the Conference 
Room of the Commonwealth Institute of Accountants, Trustees 
Building, 5 Bligh Street, Sydney, from 6.30 p.m. to 8.30 p.m. on 
the second and fourth Wednesdays in October, November, Feb- 
ruary, March, April and June, the fourth Wednesday in Sep- 
tember, and the second Wednesday in December. 

The scheme of the course embraces a liberal synopsis of each 
lecture, supplemented by notes taken by members, coupled with 
study of the Acts and lecturer’s answers to questions. 

Members residing in the country will be furnished with the 
synopsis, and will be supplied by the lecturer with answers in 
writing to any questions raised by them on the subject. 

Metropolitan members of the Commonwealth Institute of 
Accountants, who attend ten or more lectures, and all country 
members of that institute enrolled in the course, may, at the con- 
clusion of the course, submit a thesis on a choice of specified sub- 
jects; a member whose thesis is approved will be issued with an 
appropriate certificate by the N.S.W. Divisional Council. 
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The following nominal fees will be charged: 
1. Metropolitan members of the Commonwealth 
Institute of Accountants (N.S.W. Division) #1 1 
Country members of the Commonwealth In- 


0 
2 
stitute of Accountants (N.S.W. Division) .. 010 6 
3. Final Examination candidates for the Com- 
monwealth Institute of Accountants .. .. . es 
4. Members of other need and secretarial 
institutions .. .. . 22 0 
It is proposed to hold the opening fetare on | Wednesday, Sep- 
tember 23. 





VICTORIAN DIVISION 


A meeting of the Victorian Divisional Council was held on 
Tuesday, August 18. Admissions and reinstatements were 
authorised, as set out elsewhere in this issue. 

Gratification was expressed at the success of the sale of Mr. 
Schumer’s book in New Zealand. In appreciation of the valuable 
assistance of the New Zealand Society of Accountants, the Coun- 
cil decided to present the President and Secretary with copies of 
the book bound in leather, and suitably inscribed. 

Divisional Library.—A list of new books recently added to the 
library follows these notes. From this list it will be seen that 
the Victorian Divisional Council is continuing to strengthen each 
section of the library, so that members will be able to find therein 
information on any phase of accountancy and allied subjects. At 
the end of last year a catalogue of the books contained in the 
library was sent to every member. The lists of additions are 
subdivided in the same manner as the catalogue, so that those 
desiring to do so may keep their catalogues continually up to 
date. Members are also reminded that the library is open until 
10 p.m. on Monday of each week for the benefit of those unable 
to attend during ordinary business hours. The periodical section 
of the library contains a wealth of information on specific prob- 
lems relating to accountancy, and a comprehensive index makes 
this information readily available. 


Monthly Luncheons, Etc—Now that the post graduate lec- 
tures are drawing to a close, as in past years, the social activities 
of the Division will be extended. The monthly luncheons, which 
proved such a success last year, will be resumed in October, when 
it is hoped that Mr. H. W. Clapp, Chief Commissioner of Rail- 
ways, will address members. Later in the year the fourth Annual 
Sports Afternoon will be held. 


Mr. L. A. Brumby, a.1.c.A.—During the month of August, Mr. 
L. A. Brumby, State President of the Western Australian Divi- 
sion, visited Melbourne, and called at the office of the Institute 
to discuss Institute affairs. Mr. Brumby is particularly inter- 
ested in the progress of the courses for post graduate studies, 
originally sponsored by his Division. 
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Recent Additions to the Library 
Group A, Section 1— 
“Bookkeepers’ Handy Guide”’—1936. 


Group A, Section 2— 

“Professional Business Accounts”—A. N. W. Thompson, 1935. 

“Retail Merchandise Accounting”—H. F. Bell, 1936. 

“The Solicitor’s Office (Practical Management and Accounts)”—C. E. 
Woodman, 1936. 

Group B, Section 1— 

“Cost Accounts”——-W. Strachan, 1936. 


Group C, Section 1— 
“Share Records and Their Audit”—W. J. Back, 1935. 


Group D, Section 2— 
“Public Companies and the Investor’—A. E. Cutforth, 1930. 


Group F, Section 1— 
“Decisions of the Income Tax Board of Review,” Vol. 5. 


Group G, Section 1— 
“Australian Secretarial Practice and Manual of Company Law”’—R. K. 
Yorston and E. E. Fortescue, 1936. 


Group H, Section 19— 

“No Liability Mining Companies, The Law of’—D. E. Brayshay and 
D. Berriman, 1899. 

Group H, Section 21— 

“The Valuation of Property Compensation and Land Tax”—C. M. Collins, 
1936, 

Group J Section 1— 

“Acts of Parliament”—(Victoria)—1935 (1936). 

Group K, Section 1— 

“The Australian Digest, 1825-1933,” Vol. 9—1936. 


Group O, Section 1— 
“Accountants’ Index (Fourth Supplement, 1932-1935)”—1936. 





WESTERN AUSTRALIAN DIVISION 

The usual monthly meeting of the State Council was held on 
August 11. Two new members were admitted to the degree of 
Licentiate, viz., Messrs. O. Bowyer and B. I. Watson. 

The question of the liability of tax agents under the new Act 
was discussed and it was decided to advise members of the Insti- 
tute of the ruling given by the Federal Commissioner for Taxation 
as a result of a request by the Institute. It was felt that a uniform 
type of answer to the question set out in Sec. 9 was desirable from 
the point of view of the profession generally. 


TASMANIAN DIVISION 
At the August meeting of the Divisional Council the usual busi- 
ness was dealt with, including the approval of several applications 
for admission to the examinations. 
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A letter was received from Mr. E. Hortin, A.1.c.a., tendering 
his resignation as a member of the Council. Mr. Hortin had been 
a councillor for many years and his resignation was accepted with 
‘ regret and a record placed on the Minutes of appreciation of his 
long service as a member of the Divisional Council. 





NEW SOUTH WALES DIVISION 
New OFFICES 
(By P.E.W.) 

On Thursday, August 6, the goods and chattels, books, records, 
documents, archives, furniture, fittings and all and sundry the 
property and effects of the Commonwealth Institute of Accoun- 
tants, N.S.W. Division, were removed to new offices on the 
second floor of Trustees Building, 5 Bligh Street, Sydney. 

The new suite of offices, comprising a commodious general 
office, a large library, a separate office for the Registrar, a Con- 
ference Room for meetings, with seating accommodation for 120 
persons, and an enquiry office, with counter and public space, 
occupies the entire area of the second floor, and has the added 
advantage of excellent natural light on both sides of the building. 
Looking down from the front windows into Bligh Street, the 
verdant grounds of the Union Club, on the opposite side of the 
street, present a refreshing sight, whilst the view from the win- 
dows of the Conference Room, on the other side of the building, 
overlooks O’Connell Street. 

Bligh Street, which is a short street connecting Hunter and 
Bent Streets, was obviously named after a former Governor of 
New South Wales, William Bligh, who was born in Kent in 1753, 
and who made history as commander of the ship Bounty. The 
story of the “Mutiny of the Bounty’ is so well known that fur- 
ther reference thereto is unnecessary; suffice it to say that the 
aforesaid William Bligh was subsequently appointed Governor of 
New South Wales, and in this capacity his name is prominent in 
the annals of New South Wales. Bligh died in London in 1817. 

Bligh Street, in common with several other streets of Sydney, 
is redolent of historical associations. 

At the intersection of Hunter and Bligh Streets, a monument 
marks the spot where the first Christian service was held in Aus- 
tralia. This service was conducted by the Rev. Richard Johnson, 
B.A., who came to Australia with the first fleet, and who was re- 
sponsible for the subsequent erection of the first church in Aus- 
tralia, built on the same site, and opened for service on August 
25, 1793. This church was burned down on October 1, 1798. 

On the north-east corner of Hunter and Bligh Streets, a tall 
modern building is being erected for the City Mutual Life Assur- 
ance Society Ltd. The land upon which this imposing edifice is 
being erected is, at present, very valuable, but, according to 
records in the Mitchell Library, the site was granted by Sir 
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Richard Bourke in 1835 to one James Roberts, on condition of 
an annual payment to the Crown of 18/6 for a period of eleven 
years, and “thenceforth 9/3 yearly until eternity.” It is said that 
in 1885 the Earl of Rosebery purchased the property for £12,000, 
and sold it three years later for about £20,000. The property was 
acquired by the City Mutual Life Assurance Society Ltd. in 1890. 

On the eastern corner of Bligh and Bent Streets, now occupied 
by the Union Club, a building believed to have been erected in 
the early twenties of last century has stood for many years, por- 
tion of it forming part of the Union Club property to-day. Records 
in the Mitchell Library state that the Union Club commenced 
operations in 1857 in a building situated in what is now Carring- 
ton Street, and in 1863 took a lease for ten years of Robert Camp- 
bell’s house on the present site at the corner of Bligh and Bent 
Streets, subsequently purchasing the property. 

In the Sydney Morning Herald of April 26, 1843, there is a 
report of the seizure by the police of a large still, with all its 
appendages, at the late residence of “Kitty Wright” in Bligh 
Street. In addition to the still and apparatus, there were several 
casks of wine and spirits, the removal to the police yard involving 
four drayloads. 

Trustees Building, recently erected by Trustees, Executors and 
Agency Co. Ltd., is one of a row of four new buildings which 
present a striking contrast to the row of old and dingy terraced 
cottages which they replaced. 

Adjoining Trustees Building stands the Sydney office of Dal- 
gety and Co. Ltd. This huge organisation had its genesis in 
1846, when the firm of Dalgety, Borrodale and Gore commenced 
business in premises situated in Little Collins Street, Melbourne. 
As the business progressed, branches were established in other 
States and New Zealand, with a head office in London, and after 
several changes in the personnel of the firm, and amalgamating 
with certain other interests, the several partnerships were con- 
verted, in 1884, into a limited liability company, styled Dalgety 
and Co. Ltd., in honour of the founder, Frederick Gonnerman 
Dalgety. 

Dalgety and Co. Ltd. acquired the property known as “Rich- 
mond House,” the home of the Australian Club, in O’Connell 
Street, Sydney, demolished the old building, and erected portion 
of the present premises in its stead, commencing business there 
in 1899. Backing on the company’s new building stood the old 
Creswick Club Hotel, on the curved corner of Bent and Bligh 
Streets. The company subsequently extended its premises to this 
site, and its offices now have the somewhat unique distinction of 
having frontages to three streets, viz., Bligh, Bent and O’Connell 
Streets. 

On May 13, 1910, the inaugural meeting in connection with the 
establishment of the New South Wales Branch of The Incorpo- 
rated Institute of Accountants, Victoria was held at Challis House, 
Martin Place, Sydney, those present being: Messrs. George 





156 THE AUSTRALIAN ACCOUNTANT SEPT. 


Christie, H. C. Brierley, Cox, J. Dobson, and A. E. Barton. Mr. 
Barton had already been appointed Local Secretary for New 
South Wales by the General Counci! of the Institute, and at the 
next meeting, held on May 23, 1910, Messrs. George Christie, 
H. C. Brierley and E. Wood were elected Councillors of the 
N.S.W. Branch. Mr. Barton retired as Local Secretary on De- 
cember 31, 1910, and Mr. Alan Christie was appointed to that 
position, to take effect from January 1, 1911, the registered office 
of the branch being then situated at 14 Castlereagh Street. Ata 
meeting of the Council of the N.S.W. Branch, held on May 23, 
1913, it was resolved to recommend to the General Council that 
the name of the Institute be changed to The Incorporated Insti- 
tute of Accountants, Commonwealth of Australia. This recom- 
mendation was eventually approved, but it was not until August 
27, 1918, that the desired alteration took effect and on October 25, 
1921, the present title of Commonwealth Institute of Accountants 
was adopted. 

In the meantime, Mr. Ivo W. Kerr was appointed State Regis- 
trar in 1920, and he continued in that position until 1930, the 
registered office of the Institute during that period being located, 
first at Twyford House, 17 Castlereagh Street, and subsequently 
at an adjacent building, Cathcart House, in the same street. 

During 1922 the constitution of the Institute was amended so 
as to confer a considerably greater degree of autonomy on the 
various State Branches, which thereupon became separate self- 
governing Divisions, with representation on the General Council. 

In August, 1929, The Institute of Public Accountants of Aus- 
tralia amalgamated with the Commonwealth Institute of 
Accountants, and in June, 1930, The Institute of Incorporated 
Accoun‘ants of New South Wales amalgamated with the Com- 
monwealth Institute of Accountants; these amalgamations con- 
siderably augmented the membership of the Commonwealth In- 
stitute. 

Hitherto, the services of the State Registrar had been carried 
out on a part-time basis, but at this stage it was resolved to 
appoint a full-time State Registrar, and the N.S.W. Division of 
the Institute established its own offices at the Bank of New South 
Wales Buildjng, 7 Wynyard Street. 

The present State Registrar, Mr. E. W. Ernest Jones, has 
held office since July, 1930; he formerly cccupied the position of 
Registrar of The Institute of Incorporated Accowntan's of New 
South Wales for ten years, up to the date of the amalgamation of 
that Institute with the Commonwealth Institute of Accountants in 
June, 1930. 

It is a coincidence that the offices of the old N.S.W. Institute 
were situated for some years in Bligh Street, a few doors from 
the present premises of the Commonwealth Institute of 
Accountants. 

In its present situation the Commonwealth Institute of 
Accountants is in close proximity to the Sydney offices of the fol- 
lowing kindred institutes : 
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Federal Institute of Accountants, 56 Young Street. 
Australasian Institute of Secretaries, 23 Macquarie Place. 
Institute of Incorporated Secretaries, 19 Bligh Street. 
The Chartered Instiiute of Secretaries, 12 O’Connell Street. 


Commencing with a membership of a mere handful, when the 
New South Wales Branch of the old Victorian Institute was 
formed in 1910, the Commonwealth Institute of Accouniants now 
boasts of 1,543 members in New South Wales, according to the 
Institute’s 1935 Year Book. It is little wonder that, with the 
growth in membership and activities, the pressing demands for 
increased office accommodation became imperative, and in select- 
ing the present excellent suite of offices, the action of the N.S.W. 
Divisional Council should meet with the approbation and com- 
mendation of the members. 

The Conference Room provides a permanent meeting-place for 
the Students’ Society, and a room for the conduct of post graduate 
studies, as well as a room in which members may, with privacy 
and dignity, conduct company meetings, creditors’ meetings, and 
suchlike at a reasonable rental. 

A large space has been allocated for the library, in order to 
provide better facilities for those members who avail themselves 
of the privileges which the Institute offers in this connection. 

The Divisional Council has ample reason to feel justly proud 
of its progressive move, and extends a cordial invitation to mem- 
bers to call and make an inspection of the new offices. 





A Depreciation Table 


REDUCING BALANCE METHOD 
By P. W. MARSLAND, A.1.C.A. 

All bookkeeping text-books set out at some length the various 
methods employed in writing off depreciation, and show com- 
parisons between the amounts written off under different methods. 
Particular reference is usually made to these differences in respect 
of the fixed instalment and the reducing balance methods, but sel- 
dom does the comparison extend beyond a period of more than 
three or four years. 

One of the main advantages claimed for the reducing balance 
method in the case of machinery, is that in later years, when 
repairs are heavier, depreciation charges are much less than in 
the machine’s early working life. In view of this, it would be 
thought that, to bring out that point, text-books would carry on 
the comparison of the two methods to these “later years,” but this 
is not done. 

To supply the deficiency, and so enable long-term comparisons 
to be made, this table has been prepared. It will be found useful 
in practice, when making decisions as to the rate to be used in 
various instances. 
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The table is for a period of twenty years, although with the 
higher rates, a termination has been made when the book value 
has been reduced to 5% of cost, which has been presumed to be 
the scrap value of the asset. The book value at any later date can 
be ascertained by means of a simple proportion sum. Thus at 24% 
per annum, the book value at the end of 34 years will be the book 
value at the end of the 20th year (60°3%) reduced to a 14th year 
book value (70-2%) of itself, i.e. :— 


ee 
60:3 X Top = 42:3% of original cost. 


DEPRECIATION TABLE 

Repucinc BALANCE METHOD 

Book Values After Writing Off Depreciation to End of Years 
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Responsibilities of Company Directors and 
Secretaries 
with particular reference to the 


SOUTH AUSTRALIAN COMPANIES ACT 1934 
By Dr. W. ANSTEY WYNES 
of the South Australian Bar 

Considerable changes in the law relating to companies in South 
Australia were introduced by the Companies Act 1934. To 
attempt to review the whole scope of the Act (which is based upon 
the English consolidation of 1929) would be outside the limits of 
this short article, but it is believed that a brief note on the legal 
responsibilities, powers and duties of directors and secretaries would 
be of use to the readers of this Journal. 
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Appointment of Directors 

Every company, except a private or proprietary company, is 
required to have at least two directors, in whom the conduct and 
management of its business is vested (Sec. 160). In general the 
first directors are named in the Articles of Association, which also 
prescribe a maximum and minimum number of directors. A new 
provision in the South Australian Act (Sec. 161) precludes any 
person from being so named in the Articles or proposed as a 
director in any prospectus unless before registration or the publica- 
tion of the prospectus (as the case may be) such person has signed 
and filed with the Registrar of Companies consent in writing to 
act and, in addition, has either signed the Memorandum of Associa- 
tion or an undertaking to take the necessary number of qualification 
shares (if any) or has taken or is holding such number of shares. 
Further, when application is made for registration of the company 
a list of persons who have consented to act as directors must be 
filed. If the Articles of Association do not appoint the first 
directors, they are elected by the subscribers to the Memorandum 
of Association in accordance with the provisions of the Articles. 

It should be noted that all appointments of directors or managers 
are deemed to be valid until the contrary is proved and that, even 
though their appointment may be subsequently found to have been 
defective, their acts, while they were in office, are valid and binding 
upon the company and its members. And, of course, a director 
who acts as such with knowledge of any informality in his appoint- 
ment cannot afterwards set up that informality as against the 
company, and is bound to accept the obligations pertaining to the 
office which he has occupied. 

Every director must, within one month after his appointment, 
or such shorter time (if any) as is prescribed in the Articles, take 
up the number of shares which he is required to hold by the Articles 
to qualify him to act and if he fails to do so, his office is vacated ; 
if he continues to act notwithstanding, he is liable to a fine of 
£2 per day (Sec. 62). 


Remuneration of Directors 


In the absence of provision in the Memorandum or Articles of 
Association, a director is not entitled to any remuneration for his 
services. It is usual, therefore, to fix the amount of remuneration 
in the Articles, or to provide there for the company in general 
meeting to fix it. In either case it is subject to alteration by the 
company. Sometimes a lump sum, to be divided as the directors 
think fit, is fixed. Special expenses and allowances cannot be 
claimed unless allowed by the Articles or the company in general 
meeting as the case may be. Thus is a recent case it was held that 
where the remuneration was under the Articles left to be fixed by 
the company in general meeting and no remuneration had been so 
fixed, the directors were not entitled to pay a salary to an overseas 
director, although the Articles empowered them to appoint officers 
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abroad and fix their salary. Provision is made in the South Aus- 
tralian Act requiring a statement of remuneration paid to directors 
during a period of three years to be furnished to shareholders upon 
request (Sec. 166). 


Register of Directors 


Every company is required to keep a register of directors, which 
must be kept up to date, and a copy of the particulars therein must 
be filed within 14 days at the Companies Office (Sec. 165). 


Powers and Duties 


As to the powers and duties of directors, it is of fundamental 
importance to note that they are fiduciary agents for the company. 
They have all the powers and duties of managing the company’s 
affairs and conducting its business. But they must be careful to 
observe all the provisions of the Companies Act and to act in 
accordance strictly with the Articles of Association. For example, 
they cannot enter into any transaction which is outside the powers 
of the company, so as to bind it, for every person who deals with a 
company is entitled to search or obtain a copy of the Memorandum 
and Articles of Association, and is therefore taken to know the 
extent of the powers of the Company and the limits of the authority 
of its directors. 

Directors, being trustees for the company, can use their powers 
only for the benefit of the company; they are not entitled to favour 
themselves or particular shareholders; they must account for all 
property under their control. They may do everything which is 
ancillary to the exercise of any of their powers, as, for instance, 
bringing actions, borrowing, compromising actions, etc. The test 
in every case is whether the act is reasonably incidental or neces- 
sary to the effective execution of their powers of management. But 
they must not, in the absence of special authority, delegate their 
powers to other persons. Generally, however, some power of 
delegation to committees or managing directors, is conferred by 
the Articles, but even in such a case the directors themselves must 
exercise a proper supervision. The office of director is not assign- 
able in general, but, if power to assign is given by the Articles, 
the approval of a special resolution of the members of the company 
is required (Sec. 169). 


Personal Interest in Company’s Contracts 

Specific and important provisions are made in the Act in rela- 
tion to the personal interest of individual directors in the company’s 
transactions. Of course, from the fiduciary position occupied by a 
director, he is not entitled to make a secret or unauthorised profit 
by virtue of his office: in this respect his position is analogous to 
that of any trustee. ‘Thus, where he sells property to his own 
company without disclosing his interest, the company may refuse 
to complete or sue for damages. And any contract between the 
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company and one of its directors or any firm or company in which 
he has an interest may be avoided at the option of the company, 
unless it is sanctioned by the Articles and all the conditions therein 
set out are complied with, and it makes no difference that the 
contract is for the benefit of the company. 


Disclosure of Personal Interest 


All of these matters flow from the general law, but the Act itself 
provides (Sec. 167) that any director, who is in any way, whether 
directly or indirectly, interested in a contract or proposed contract 
with the company, must declare the nature of his interest at a 
meeting of directors and cause such declaration to be minuted. In 
the case of a proposed contract, the declaration must be made at 
the meeting at which the contract is first considered if the director 
was then interested in it, but, if not, then at the first meeting held 
after he became interested. Where a director becomes interested 
in a contract after it has been made, he must still declare his 
interest at the first meeting held after he became interested. If 
the director does not attend the meeting he must make the declara- 
tion in writing to the manager prior to or during the meeting. 
A general notice that a director is a member of a specified company 
or firm and is to be regarded as interested in any contract made 
with that company or firm is a sufficient compliance with this 
section. The penalty for non-compliance is a fine not exceeding 
£50, but it should be noted that the Act specifically provides that 
it is not to affect the operation of the rules of the general law 
relating to the interest of directors in contracts with the company. 

Another specific provision of the Act, which is also new to 
South Australia, relates to payments received by directors as com- 
pensation for loss of office or as consideration for retirement on the 
transfer of the whole or any part of the company’s undertaking or 
property. No such payment may be made unless full particulars 
have been disclosed to the members of the company and they have 
approved of it. Further, where any payment is to be made to a 
director in connection with the transfer of all or any of his shares 
to any persons, as the result of an offer made to the general body 
of shareholders, full particulars must be sent with the notice of 
the offer. Any payments made in contravention of these provi- 
sions are deemed to have been received by the director in trust 
for the company (Sec. 168). 


Stipulations as to Disclosures in Prospectus 

Closely analogous to these enactments are the stipulations con- 
tained in Sec. 50 as to the prospectus. It is there provided that, 
in addition to various other matters, the prospectus shall state the 
number of founders’ or management shares, if any, and the nature 
of the interest of the holders in the profits and property of the 
company, the names and addresses of the vendors of any property 
acquired or to be acquired by the company which is to be paid for 
wholly or partly out of the proceeds of the subscribed issue of 
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shares, or the acquisition of which has not been completed at the 
date of issue of the prospectus, and the amount payable in cash, 
shares, or debentures to the vendor, as well as the amount paid 
or payable as purchase money in cash, shares, or debentures, for 
any property, specifying what amount (if any) is for goodwill, and 
the amount paid to any promoter and the consideration for any 
such payment. As regards directors, the prospectus must state the 
number of qualification shares (if any) fixed by the Articles and 
must set out the provisions in the Articles as to their remuneration 
as well as the names, addresses and descriptions of the first or 
proposed directors. Full particulars of the nature and extent of 
the interest of every director in the promotion of the company or 
in any property which it is proposed to acquire, with a statement of 
all sums paid or agreed to be paid to the director (or firm of which 
he is a member) in cash, shares, or otherwise, by any person either 
to induce him to become a director, or to qualify him as such, or 
otherwise for services rendered by him (or his firm) in connection 
with the promotion or formation of the company must also be set 
out in the prospectus. And for any untrue statement in the pros- 
pectus, every person who is a director at the time of its issue, or 
who has authorised himself to be named and is named as a direc- 
tor or as having agreed to become a director, and every promoter 
or person who has authorised the issue of the prospectus, is liable 
to pay compensation to anyone who has suffered loss consequent 
upon the untrue statement (Sec. 53). Exceptions are where the 
content to become a director has been withdrawn before issue of 
the prospectus and it was issued without the authority or consent 
of the person withdrawing; or where the prospectus was issued 
without his authority and he forthwith gave reasonable public 
notice of that fact; or where, after issue but before allotment, he, 
upon becoming aware of any untrue statement, gave reasonable 
public notice of his withdrawal and the reason for it. There is no 
liability, either, if the director believed on reasonable grounds that 
the statement was true or if it was a true copy of or extract from an 
official valuation by an expert. Where a person is named in the 
prospectus as a director before issue of the prospectus and has not 
consented to the issue thereof the directors of the company or any 
other person who has authorised the issue of the prospectus are 
liable to indemnify such person for any damages sustained by reason 
of his name having been so inserted. 

It follows from these provisions that the law has been tightened 
up very considerably, and that it is now practically impossible for 
a director to use his position to his own advantage without the 
knowledge of the company, and, in the case of an intended com- 
pany, of the public. It is true that the sections are very onerous 
and perhaps not very fair to honest directors, but in the past the 
scope for unfair dealings has been great and, although in contra- 
vention of the general law, many of such dealings have been 
undiscoverable. The statutory provisions making it incumbent upon 
directors to disclose the nature of their personal interests in the con- 
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tracts, property and affairs of the company upon all occasions, do 
afford to members the opportunity to investigate matters fully and, 
since if they miss or let slip their opportunity, they cannot after- 
wards complain, the sections afford a certain amount of protection 
to directors as well. 

Liability of Directors 

How far are directors liable for acts done by them in their 
office? As regards the company, directors incur no liability for 
anything done within their powers and those of the company, but 
they are liable if they use the company’s property in some unautho- 
rised way, as, for example, if they expend its moneys in buying its 
own shares (for a company cannot do this) and, as we have seen 
above, they are answerable generally for the company’s property 
and for any secret or unauthorised profit made by them through 
their office. Similarly, they are liable to make good any property 
of the company which they may have misappropriated, in the same 
way as an ordinary trustee. 

Their duty is in all cases to act prudently and without negligence 
and within their powers. They should take every care, but are not 
bound to do more. They are entitled to rely upon the officers of 
the company unless they have reason to believe that a matter 
reported by such officers is obviously incorrect or untrue. 


Co-Directors 
As regards co-directors, where two or more are jointly con- 


cerned in a breach of trust or the making of a secret profit, they 
assume a joint and several liability. A director is liable for the 
acts of a co-director if he stands by and acquiesces in the commis- 
sion of a breach of trust, but it will not be generally assumed that 
an innocent director has so acquiesced, and generally strong evi- 
dence is necessary to make him liable. It should be noted that, 
under the South Australian Act (Sec. 170), any provision in the 
Articles or any contract or otherwise relieving directors from 
liability for negligence, default, breach of duty or breach of trust, 
is declared to be void. 


Power to Grant Relief to Directors 

But provision is made in the Act (Sec. 377) for the Supreme 
Court to relieve honest directors even in cases of negligence, breach 
of duty, or trust, if in the circumstances of the case it is of the 
opinion that they have acted honestly and reasonably, and provision 
is made for directors to apply of their own motion for the benefit 
of these provisions if they have reason to apprehend that any 
claims may be made against them. 


Indemnity of Directors 
Directors, are, of course, entitled to an indemnity from the com- 
pany for all charges and expenses incurred in the ordinary course 
of the company’s business, but only so far as the expenses are 
proper business expenses incurred for objects which the company 
may lawfully pursue. 
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Board Meetings 

As is well known, directors exercise their powers through board 
meetings, which should be held and conducted subject to any 
regulations in that behalf contained in the Articles of Association. 
It is usual to provide in the Articles that a resolution signed by 
all of the directors shall have the same effect as if it were passed 
at a board meeting: in the absence of such provision a board meet- 
ing must be held. Notice of meetings must be given to all of the 
directors, but, once assembled, they may proceed to any business 
whether mentioned in the notice or not. Minutes of all their 
proceedings must be entered in books kept for that purpose and, if 
signed by the chairman of the meeting or the next meeting, are 
evidence of the proceedings; further, until the contrary is proved, 
every meeting of directors in respect of which minutes have been 
so made is deemed to have been duly held and convened and all the 
proceedings are deemed to have been duly held (Sec. 139). 


Retirement and Removal of Directors 

As regards retirement and removal of directors, provisions are 
generally contained in the Articles of Association. As we have seen 
above, under the Act itself the failure to acquire qualification shares 
(if any) operates as an immediate removal, and continuance to act 
renders the offender to a penalty. A further limitation is imposed 
by Sec. 163 which provides that it shall be a criminal offence for 
any undischarged bankrupt to act as a director of, or directly or 
indirectly take part or be concerned in, the management of any 
company without the leave of the Supreme Court. 


Position of Secretaries 


Such are, in brief, the general duties and rights of directors and 
it remains to mention the position of secretaries. Generally, all 
officers of the company, including secretaries, are appointed by the 
directors. The Act provides (Sec. 116) that every company shall 
have a secretary. Secretaries are liable in the same way as are 
directors for breach of duty or breach of trust, or other default: 
similarly, they may not make secret profits. They are in the same 
position as ordinary servants or agents: within the scope of their 
authority their acts bind the company and they are not personally 
liable. But if they act without authority in such a manner that 
the company is not bound, they may, like any other agent, be 
personally liable for asserting that they have authority in such a 
case. 

The secretary is responsible under the Act for many specific 
matters. He must be present at the registered office of the com- 
pany either personally, or by his agent or clerk, every day at the 
hours during which the office is to be accessible to the public (Sec. 
116). By Sec. 208 the secretary or chief officer of the company, 
as well as one or more of the directors, must verify a statement 
of the company’s affairs to the liquidator in the event of a winding: 
up order by the Court, and in the event of a creditors’ voluntary 
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winding-up it is the duty of the secretary to attend the meeting of 
creditors (Sec. 255). 

The above brief summary is intended only as an outline of the 
general position, rights and duties, of directors and secretaries. It 
should be noted, however, that there are many and varied other 
obligations concerning the management of the business of the com- 
pany in specific details, failure to observe which may involve, not 
only the company, but the directors, secretary and other officers as 
well, in penalties. It would be impracticable to set forth in detail 
a complete list of these matters—in fact, almost every obligation 
and duty which is cast upon a company under the Act, relating to 
the returns and other documents which must be kept by it and filed 
with the Registrar of Companies, is enforced by a penalty upon the 
company and every officer in default, and “officer in default” means 
every director, manager, secretary, or other officer, who knowingly 
and wilfully authorises or permits the act or default which contra- 
venes the Act. These matters, which relate to specific machinery 
requirements of the Act, do not affect the general status and 
responsibility of directors and secretaries in the wider sense, and 
it is sufficient here to mention that it is the duty of every officer 
to see that all books, records and returns are properly kept and filed 
with the Registrar in accordance with the requirements of the Act. 





Snapshots in Executorship Accounts 


ADVANCEMENT AND HOTCHPOT 
By 
RONALD A. IRISH, CHARTERED ACCOUNTANT (Aust.) 
(Author of “Practical Auditing” ) 

This matter is encountered in the final distribution of an estate 
and is a subject of importance to both Intermediate and Final 
Examinees. 

Briefly, an Advancement is a gift generally either in money 
or property from a father to a child during the parent’s lifetime 
and constituting a proportion of what that child would have been 
entitled to on the death of the father. 

Legal decisions show that to constitute a valid Advancement 
the amount must be substantial and intended to establish the 
child in life. It has been held that casual payments such as for 
education and maintenance will never be an Advancement. On the 
other hand, it is of interest to note that a premium paid for articles 
of clerkship would constitute a valid Advancement. 

When such an Advancement has been made by a father who 
has died intestate, i.e., without making a valid will, the person 
receiving the advance must, if he wishes to share in the final 
distribution, allow such advance to be brought into account as if 
it were available for distribution. This is known as Hotchpot. 

It is clearly settled that the Hotchpot provisions will only apply 
to Advancements under the following conditions :— 
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(1) Where the father has died intestate. It need not be applied 
where the mother dies and does not apply in the case of 
a partial intestacy. 

(2) It does not apply in N.S.W. if there is a will unless the 
will contains a specific Hotchpot clause. 

(3) It can be applied only for the benefit of the children; e.g., 
the widow would not be entitled to take benefit under the 
Hotchpot. 

(4) If the amount advanced is less than the share of the estate 

due to the person to whom the advance was made, he will 
receive the balance of the available assets due to him. For 
example, A is entitled to £5,000 in the final distribution, 
but had received £3,000 Advancement. He is entitled to a 
further £2,000. 
If the amount advanced exceeds the beneficiary’s share in 
the distribution of the estate he cannot be forced to refund 
any excess. The loss is borne by the remaining children. 
For example, A is entitled to £5,000 in the final distribu- 
tion, but had received an Advancement of £6,000. He 
cannot be required to refund the excess of £1,000. 


With a clear knowledge of the legal points set out above there 
is little difficulty generally in adjusting the rights of the children. 
In the following example this is fully demonstrated :— 

Brown died intestate, leaving a net estate to be distributed of 
£12,000. He left a widow and three children—James, Thomas 
and Henry. 

The eldest son, James, had received an advance of £5,000. 

Answer: As Brown has died intestate his widow is entitled to 
one-third of the residue, i.e., £4,000, leaving a balance of £8,000 
to be distributed among the three sons equally. 

As James has received £5,000 this should be brought into 
Hotchpot as shown below :— 


ees On Gee og 6s oc te ee ae es te re 
Advancement to James .. .. .. .. .. .. 5,000 


Total amount available to sons .. .. £13,000 


In equal shares this would be £4,333/6/8, but as James has 
already received £5,000 he cannot be called upon to make any 
refund, and consequently drops out of the distribution. There- 
fore the two sons remaining, Thomas and Henry, share the £8,000 
equally. 

This is one type of problem commonly encountered, but there is 
another type which is equally common and this is dealt with 
hereunder :— 

Brown died leaving a net estate of £12,000, which was divisible 
among his widow and three sons. 

James had received an advance of £2,000 and Thomas had 
received an advance of £2,000. 
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Answer: In this case the widow will once again receive £4,000, 
leaving £8,000 to be distributed among the three sons. Hence the 
total amount divisible is as follows :— 

ees Gt estate .. .. .. .. .. «. o. BRB 
Advancement to James. .. ........ 2,000 
Advancement to Thomas .. .. .. .. .. 2,000 


Total amount divisible .. .. .. .. £12,000 


It is evident that each son is entitled to £4,000, and as neither 
James nor Thomas has received more than £4,000 as an Advance- 
ment they are entitled to a share of the residue. In cases such as 
this it is advisable to prepare a statement of Hotchpot, thus :-— 


STATEMENT OF HoTCHPOT 





Beneficiary | ne Bb Advances netieien 





James £4,000 £2,000 £2,000 
Thomas | 4,000 2.000 2.000 
Henry | 4,000 — 4,000 


£12,000 £4,000 £8,000 




















It has been decided that where advances have been made they 
are chargeable with interest at the rate of 4% per annum from 
date of death to date of distribution except where there is a 
Hotchpot clause in a will which contains no provision as to interest, 
in which case no interest will be charged. 

This provision appears to be very rarely applied and in examina- 
tions it would seem to be quite in order to leave out of account 
any question of interest unless mentioned specifically in the 
problem. 





Auditing for the Intermediate Student 


By EDWARD E. FORTESCUE, a.tc.a. 


Assistant Principal, Australian Accountancy College 
[Being extracts from a Lecture delivered to the Commonwealth Account- 
ants’ Students’ Society (New South Wales Division), at the Millions Club, 
on March 4, 1936] 

I understand from our President, Mr. Charge, that to-night’s 
lecture is one of a series of lectures which are being conducted 
on the principle of segregating intermediate and final students; and 
when I was first asked to give a short talk on auditing, I was told 
to confine my remarks strictly within the syllabus of the Inter- 
mediate examination. 

After looking through the past examination papers, it appeared 
that the best way to cover a lot of the necessary ground would be 
to deal with points arising out of a general audit. 
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Origin; Object 

The late Mr. Francis W. Pixley, in his book, Auditors—Their 
Duties and Responsibilities, states that “the office of an auditor is 
one of high antiquity and the date of its origin is difficult, if not 
impossible, to arrive at. It has certainly existed for six centuries.” 
He also states that the ancient practice was for the parties whose 
accounts were to be audited to attend before the auditor and vouch 
them orally. 

To-day an auditor does more than hear explanations of accounts ; 
he is required to check and analyse them, and in addition he is 
expected to be a financial and business guide to his clients. 

Most of the standard text-books classify the objects of auditing 
into four or five groups :— 

(1) The examination of the records to enable the auditor to 
satisfy himself that the accounts are properly drawn up so 
as to show a correct view of the affairs of the concern at 
a given date according to the information and documents 
available. 

(2) The prevention and detection of fraud. 

(3) The prevention and detection of errors. 

(4) The protection of parties connected with the accounts. 

(5) The improvement of the system of account keeping. 


Appointment 

In a company the first auditors are usually appointed by the 
directors, and subsequent auditors by the members in general 
meeting. The Articles often provide that in the event of casual 
vacancies the directors may appoint an auditor until the next 
general meeting. 

A company is not obliged by the Companies Act of New South 
Wales, that is the 1899 Act, to have auditors, but they may be 
provided for in the company’s regulations. 

One of the first matters an auditor should ascertain upon his 
appointment is the exact extent to which his clients want him to 
delve into the accounts, i.e., whether a partial or complete audit is 
required. The auditor is committed by the certificate he gives, 
and if his clients instruct him to limit the scope of his audit, his. 
certificate shoyld be modified accordingly. 


First Visit 
After receiving notification of his appointment it would be 
necessary for the auditor to visit the offices of the company or 
firm in order to carry out a preliminary survey of the records and 
systems kept. Some students of auditing seem to have the idea 
that an auditor should be able to walk straight into the accountant 
of the firm, ask for the Cash Book and immediately commence 
ticking it; however, in practice this is not found to be the case. 
Before an auditor actually commences checking the records it is 
necessary for him to ascertain what systems are in vogue in 
relation to cash receipts and payments, purchases, sales and office 
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routine. It is also beneficial for him to obtain a complete list of 
the books kept, and any regulations of the concern, e.g., the 
Articles of Association in the case of a company audit. 

It is also necessary to get some knowledge of the company’s 
activities, its products and method of trading. The audit of 
an indenting company would be carried out differently from that 
of a manufacturing company. With manufacturing concerns it 
would be helpful to the auditor to pay a visit to the factory, as the 
wider his knowledge is of the company’s activities the greater 
will be his efficiency in checking their records. 


Rights of Auditor 
Connected with this first survey may be considered the rights 
of an auditor. There is no law giving auditors power to force 
information from the directors. This reminds me of a student 
who, when asked what he as auditor would do if the director 
refused him certain information, replied, “It would all depend 
upon the size of the director and the extent of his anger.” 


Audit Note Books 


After the preliminary survey it is necessary for the auditor to 
build up his method of attack. An audit programme would be 
made out and audit note books prepared. To one of the senior 
audit clerks would be allotted this particular audit and it would be 
his duty thereafter to see that the routine of the audit was properly 


conducted. 

Should any of you present have had experience, either in check- 
ing records or of having your records checked, you have been 
in contact with the methods adopted by auditors to signify that 
they have passed over the ground. Various ticks are used, one 
being for, say, additions, another for cross-additions, another for 
vouching, and perhaps another for postings. Then again for 
one particular period the auditors may use the well-known green 
ink, then for another, purple ink. 

Another internal matter of importance to the auditor is his 
diary. In some firms clerks may be employed on a number of 
audits each week, and in order to have a check on both the 
staff and the length of time taken to do an audit, diaries are 
required to be written up each day and copies submitted to the 
senior clerk or one of the principals every morning for his 
perusal. These diaries are usually summarized each month, and 
a record kept in a time ledger; each particular audit or account- 
ing work having a separate folio. By this means the principal 
can check up to see if the audit pays, and also check the time taken 
this year to do the audit as against the time taken in the 
previous year. 

A while ago I mentioned the audit programme, but in practice 
it is not unusual for an auditor, in the case of a small concern, to 
spend very little time on it, as he is able to work without this 
book because he actually follows the accepted principles of :— 








(1) 
(2) 
(3) 
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Verifying the Trial Balance. 
Considering the Profit and Loss Account. 
Examining the Balance Sheet. 


Verification of Trial Balance 


An auditor must do more than check the arithmetical accuracy 
of the Trial Balance, but it is impossible to set a fixed rule stating 
what must be checked and what may be taken as correct. One 
book which must be checked in detail is the Cash Book. 


Comparing Pass Book or Pass Sheets with Cash Book 
It is the usual practice for the Cash Book and Pass Book or 
Pass Sheets to be compared in detail :— 


(1) 


(2) 


(3) 


(4) 


The date of lodgments should agree with the date of the 
receipts. Some auditors obtain from the bank the actual 
deposit slips and check these in detail to the Cash Book. 
One large auditing firm in Sydney for each month take 
the last bank deposit in the Cash Book, also five others 
selected at random, and check them in detail. This is 
a method that can well be recommended as it is a means 
to detect, as well as to prevent, fraud connected with the 
“carry over” of receipts. 
Actual Pass Book. The auditor may make arrange- 
ments to obtain this direct from the bank, or obtain a 
bank certificate as to the balance. 
The Cash Book must be checked up to the date of visit, 
as it is unsatisfactory to attend, say, in September and 
simply check to the end of June. 
The balance of cash on hand must be verified and all 
balances produced at the one time: this will prevent 
substitution of moneys. It is preferable to count the cash 
as soon as possible after the end of the financial year. In 
many instances the auditor would also find it necessary 
to verify the cash on hand several times during the 
financial year. 
The reconciliation statement is usually prepared by the 
accountant, and the auditor would check this and often 
makes a copy of it in his Audit Note Book for reference 
purposes. 

General Cash Receipts 


The following internal check is employed by a large manufactur- 
itg -ompany with which I am connected :— 
(1) All in-coming mail is opened by a responsible official, who 


(2) 


(3) 


crosses all cheques specially to the company’s bank 
account. 

All remittances are listed in a Remittance Register or 
Rough Cash Book, and this book is subsequently com- 
pared with the totals of the receipt book for the day. 
Receipt forms are all printed and are in a bound book 
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and a duplicate copy is retained. There is also kept a 
receipt book register. 

(4) All moneys are banked intact daily. 

(5) The details of the bank deposit are checked by someone 
in authority before the lodgment is made, and the three 
totals, i.e., Rough Cash Book, Receipt Book and Deposit 
Book totals, are compared. 

(6) The Bank Pass Book is checked with the Cash Book 
every week. 

(7) The receipt clerk has not access to any book of account 
for posting purposes. 

(8) The cashier’s duties are sometimes changed and he is 
required to take regular leave. 





Cash Payments 

(1) The auditor should note the system of internal check for 
passing accounts for payment and who has power to 
operate on the banking account. 

(2) Receipts for payment must be cancelled by the auditor, 
and a voucher should be produced to support every 
payment. 

(3) Cancelled cheques returned from the bank may some- 
times be used as receipts in such instances as co-operative 
societies, government departments, directors’ fees, execu- 
tives’ salaries. 


(4) Payments to creditors should be made on statements only 
in order to avoid double payment. The auditor should 
see that the system of ordering goods is satisfactory. 

(5) Each payment sliould be properly described, and should 
relate to a debt or liability of the concern. 


Postings 

Whether an auditor should check the whole of the postings in 
the financial books of the concern which he is auditing will depend 
a great deal upon the extent of the internal check and the volume 
of work involved. 

Postings from the Cash Book, as a general rule, are checked in 
detail, but if separate debtors and creditors ledgers are kept, and 
these controlled by accounts in the private ledger, then practically 
all the checking of postings to the personal accounts would be 
eliminated. All postings to the private ledger should be checked. 


Internal Check 
Mr. Robert H. Montgomery defines this as :— 

“Such a system consists in the accounting records, methods, 
and system generally of an establishment being laid out in 
such a way that no part of the accounts will be under the 
absolute and independent control of any one person; that, on 
the contrary, the work of one employee will be complementary 
to that of another.” 
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Journal 

The Journal proper is another book which the auditor must check 
in detail, and in no case should he pass entries for which he cannot 
find any authority. Some accountants prepare a journal voucher 
for each journal entry made, and these vouchers are then filed in 
order of entry and are ready for the auditor’s inspection. 

An examination question sometimes set is “Describe two Journal 
entries which a dishonest cashier may make in order to attempt 
to conceal cash defalcations.” 


Profit and Loss Account 

The general principles upon which an examination of the Profit 
and Loss Account items are based, are as follow :— 

(1) That the expenditure is reasonable in connection with the 
particular type of business concerned. 

(2) That the expenses are properly classified. 

(3) That all expenses incurred during the period are brought 
into the account; and in this connection special attention 
should be given to outstanding liabilities. 

(4) That all capital expenditure is stated separately. 

A comparison with previous Profit and Loss Accounts should 
be made, and the percentage of each expense to sales should also 
be compared. Should there be any glaring differences, explana- 
tions should be obtained. 

In some types of organisations a variation in the percentage of 
gross profits to sales should call for an inquiry into the valuation of 
stock, also as to the correctness of the Sales and Purchases 
figures. 

Before leaving this part of the audit, I would like to refer to the 
case of Re Crabtree, Thomas v. Crabtree, which concerns deprecia- 
tion of Plant and Machinery. By his will the late H. Crabtree left 
the profits arising from his business to his wife and the remainder 
of his estate to other parties. The question arose whether the 
trustee properly deducted depreciation on machinery. Part of the 
judgment reads :-— 

But in the ordinary course of ascertaining the profits of a business where 
there is power machinery and trade machinery which is necessary in order 
to perform the work of the business, it is, in my opinion, essential that, in 
addition to all,sums actually expended in repairing the machinery, or in 
renewing parts, there should be also written off before you can arrive 


at the net profits of the business a proper sum for depreciation, varying with 
the class of machinery, the nature of the business, and the life of the 


machinery. 
Verification of Balance Sheet 
This part of the audit concerning the verification of the various 
assets and liabilities is important, both from a practical and an 
examination viewpoint. Frequently examination questions have 
been asked on the valuation of assets, so I have selected for dis- 
cussion some of those which examiners most favour. 


Stock in Trade 
You all undoubtedly know that it is not part of an auditor’s 
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duties to take stock (Kingston Cotton Mill Co. Case), but, never- 
theless, an auditor has certain responsibilities in regard to this 
asset which he cannot ignore. He should :— 

(1) Ascertain the system of taking stock. 

(2) See that the valuations are satisfactory, i.e., cost or 
market value whichever is the lower. 

(3) Check additions and calculations. 

(4) Check the prices of some articles of raw material with 
any available invoices. 

(5) Value work in progress from cost records. 

(6) Obtain a certificate from a responsible official, and all 
persons connected with checking the sheets should initial 
for their portion of the work. 

(7) Test the percentage of Gross Profit on Turnover; often 
referred to as the Gross Profit test. 

The certificate for the Stock Sheets may take the following 
form :— 
CERTIFICATE OF STOCK 
AUSTRALIAN MANUFACTURING COMPANY LTD. 


I hereby certify that the above is a correct list of all the 
stock of Australian Manufacturing Co. Ltd. as at 
a iksaniinée es 19.... amounting to £........, and 
that values have been taken at cost price or at market 
price if lower, and that due allowance has been made for 
damaged and depreciated goods. 

SD WS ob S60 oes scdeaes ve seaeemdioes 


Quantities by....... Died deeiheeeheeese 
PE. Mc cowtts bibcndetantetiedsdnd sdebnGeseess 
Cabewintions and AGGHIONS. ... 0 ccccccccciccsccccose 
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Patent Rights 

Patents are granted for sixteen years, and as a general rule they 
should be written off over that period. Registration fees are pay- 
able: Provisional patent, £1, complete patent, £9. The patent 
must be completed within 9 months after taking out provisional 
patent. Renewal fees are also payable after five years from date of 
patent. The first year costs £1, thence an increasing rate of 10/- 
every year. The auditor should examine the patent papers and 
in cases where there is any doubt as to their validity, he should 
consult the company’s patent attorneys. 


Inscribed Stock 

Do not confuse this asset with ordinary government bonds. 
The name of the holder is entered in an Inscription Register instead 
of giving him a document of title, and these Inscription Registers 
are kept at the Commonwealth Bank in the capital cities of each 
State. The auditor in verifying the amount of Inscribed Stock 
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should request production of a certificate from the Commonwealth 
Bank as to the amount of stock held by his client at balancing 
date. Brokers’ Contract Notes for stock purchased during the year 
will also be available as vouchers for payments. 


Bills Receivable 

In order to verify this asset it is necessary to have a list of the 
bills on hand at balancing date. Generally the auditor cannot 
attend immediately at the end of the financial year, and thus it 
would be necessary for him to check the bills on hand at the date of 
his visit and to verify any transactions in the interim. 

In checking the Bills Receivable Account it will be necessary 
for the auditor to vouch bills discounted, and for this purpose 
he will require production of the Bank Discount slips. 

Where Bills have been lodged at the bank for collection, a bank 
list of the Bills held by them at the end of the company’s financial 
year should be produced to the auditor. 


Loans on Mortgage 

Examination questions have often been set concerning this 
asset, and students are well advised to make certain that they can 
answer questions of this nature :— 

(1) Inspect Mortgage Deed, and, where there is any doubt 
as to the titles of the property and the mortgage, the 
assurance of the company’s solicitor should be obtained. 

(2) Compare the amount of money advanced with the value 
of the property as stated in a competent Valuator’s Cer- 
tificate. 

(3) Generally, money is not advanced on vacant land, and 
accordingly the auditor should see that adequate insurance 
has been taken out on the premises. 

(4) From the Mortgage Deed the auditor can ascertain the 
rate of interest and dates payments are due. 


Consignment Stock 


If asked to state how an auditor should verify consignment stock, 
you will first have to determine whether the examiner means stock 
that you hold or stock that you have sent out. In both instances it 
will be necessary for the auditor to inspect all correspondence and 
documents relating to the consignment. Consignment stock held 
by you on behalf of a consignor, as a general rule, is not taken into 
account with your own stock. As regards stock that you have out 
cn consignment, this may be valued at the price that it cost to land 
at its destination, subject, of course, to proper provision being made 
for deterioration or loss in the event of the goods being returned. 
In practice, different methods are used to record the book- 
keeping entries for consignments, and the auditor in checking these 
entries must be satisfied that they have been made in such a way as 
to record the true position. It may be necessary to make adjust- 
ments at balancing date where consignments have been treated as 
sales, especially where the goods have been invoiced at a figure 
which is above their actual cost. 
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Freehold Land and Buildings 
(1) Examine the title deeds and where there is any doubt as 
to their validity a certificate as to their correctness may 

be obtained from the company’s solicitors. 

(2) If the property has been mortgaged the title deeds will be 
with the mortgagee, and it is usual to obtain a certificate 
from the mortgagee to that effect. 

(3) The value of the land may appear in the books at cost, 
whilst it is usual to show the cost of the building in a 
separate part of the account and to allow for depreciation. 

Liabilities 

In practically every business that an auditor may be required to 
audit, there will be outstanding items at the date the books are 
balanced. In some concerns these outstanding items are so 
numerous that a special book is used to record them and, of course, 
this book would be of great assistance to the auditor. Undoubtedly, 
you all agree that unless these outstanding or accrued items are 
brought into account the profit and loss account will not show the 
true profit or loss made for the period. 

Practically all your Text Books refer to the well-known case of 
Irish Woollen Co. v. Tyson, which decided that an auditor was 
liable for damages where he failed to discover falsifications in con- 
nection with the suppression of invoices outstanding at the date of 
the balance shcet, and where this may have been discovered if he 
had exercised reasonable skill and care in the performance of his 
work. In this particular case, the stock included goods for which 
no entry had been made in the Purchase Book. 

Other outstanding expenses to which an auditor must pay 
perticular attention at balancing date are: wages; rent; trade 
expenses; legal expenses; travelling expenses; interest on loans; 
telephone and electric light. 


Auditor's Certificate 
Up to this stage we have considered very briefly the auditor's 
duties with regard to :— 
(1) Trial Balance. 
(2) Profit and Loss Account. 
(3) Balance Sheet. 
The auditor must exercise great care with the certificate he gives 
as to the correctness of the accounts prepared from the books. 
[The lecturer then discussed a number of certificates that had 
appeared on published balance sheets, and proceeded to deal with 
past examination questions for the remainder of the lecture. ] 
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Students’ Section 
Edited by O. R. MacDona cp, A.1.c.A. 
DIARY OF FORTHCOMING MEETINGS 
Victoria 
September 30.—‘Partnership: Its Nature, Creation, Dissolu- 
tion and Legal Consequences,” Mr. D. Claude Robertson, B.com., 
A.1.C.A., barrister-at-law. 
Commonwealth Accountants’ Students’ Society 
October 5 and 19.—Statistical Post Graduate Study Group. 
Commonwealth Institute of Accountants 
October 19.—‘‘Executorship Accounts,” Mr. S. H. Mason, 
L.I.C.A., F.A.I.S., F.C.A.A., of Hemingway and Robertson Pty. Ltd. 
Federal Institute of Accountants’ Students’ Society 
October 28.—“Office Practice in 1936,” Mr. H. E. Kennedy. 
Commonwealth Accountants’ Students’ Society 
November.—( Dates to be fixed.) Demonstrations of solutions 
to Intermediate Bookkeeping and Final Advanced Accounting 
questions, Mr. E. Pyke, F.1.c.a. (two meetings). 
Commonwealth Accountants’ Students’ Society 
November 16.—“Costing Principles and Practice,” Mr. L. A. 
Schumer, A.1.C.A., F.A.1S., F.C.A.A. 


Federal Institute of Accountants’ Students’ Society 


December 14.—“Bookkeeping,” Mr. R. Adamson, .F.1.A., 
Editorial Manager, Hemingway and Robertson Pty. Ltd. 

Federal Institute of Accountants’ Students’ Society 

Meetings of Federal Institute of Accountants’ Students’ Society 
will be held in the Board Room, Collins Gate, 360 Collins Street, 
commencing at 7.45 p.m. 

Meetings of Commonwealth Accountants’ Students’ Society 
will be held on sixth floor, Colonial Mutual Life Building, 314 
Collins Street, unless otherwise announced, and will commence at 
8 p.m. 

; South Australia 

October 19.—“Balance Sheets: Their Form and Purpose,” Mr. 

C. W. L. Muecke, F.1.c.a. 


Accountancy Students’ Society of South Australia 


Mercantile Mutual Insurance Building (second floor), 74 Pirie 
Street, Adelaide, at 8 p.m. 





COMMONWEALTH ACCOUNTANTS’ STUDENTS’ 
SOCIETY 
ViIcTORIAN Division 
Lecture on Partnership Law 
On Wednesday, September 30. Mr. D. Claude Robertson, 
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B.COM., A.I.C.A., barrister-at-law, will give an address entitled 
“Partnership: Its Nature, Creation, Dissolution and Legal Con- 
sequences.” 

Mr. Robertson, in the preparation of his lecture, will have in 
mind the requirements of students who will be sitting for the 
subject of Partnership Law at the Intermediate Examination in 
October, but will also deal with aspects of the subject which are 
of interest to more advanced members of the Society, who, in 
the course of their daily work, are required to have some know- 
ledge of the practical application of the law. 

Mr. Robertson needs no introduction. He has frequently lec- 
tured to our Society, as well as to other educational bodies, while 
his articles, each month, in The Commonwealth Journal of 
Accountancy will be remembered by members. 

Office Practice 

On Wednesday, October 28, Mr. H. E. Kennedy will give a 
lecture on “Office Practice in 1936.” 

Mr. Kennedy, who is associated with the Accounting Machines 
Department of Chartres Proprietary Ltd., has just returned to 
Melbourne from a visit to Great Britain, America and the East. 
He visited many of the largest business concerns, and collected 
a great amount of information regarding modern ideas in office 
organisation and routine, and particularly the developments in 
office appliances. He will give an interesting account of some of 
his personal experiences, and describe some novel methods of 
business procedure. 

Annual Meeting 

The thirty-eighth Annual Meeting of the Society was held in 
the Centenary Hall, Melbourne, on Wednesday, August 26, at 8 
o'clock. 

Mr. L. A. Schumer, a.1.c.a., President of the Society, in mov- 
ing the adoption of the Annual Report and Accounts, gave a brief 
survey of the Society’s activities during the year. He referred 
to the great loss the Society had sustained in the death of Mr. 
E. J. Ingram, B.com., A.1.c.A., who had preceded him as its Pre- 
sident. 

The nominations not exceeding the vacancies, Mr. Schumer 
declared the following office-bearers elected for the ensuing year: 

President, Mr. M. V. Anderson, B.com., F.I.c.A.; Vice-Presidents, 
Miss J. M. Boyd, a.1.c.a., Messrs. G. A. Weller, B.sc. (ECON.), 
B.COM., L.I.C.A., E. V. Craven, L.1.c.A.; Committee, Messrs. R. A. 
Clarey, B.com., A.1.c.A., H. J. Cohen, G. E. Fitzgerald, B.a., B.com., 
F.1.c.A., R. L. B. Glass, w.t.c.a., P. W. Marsland, a.1.c.a., 
A. P. Reynolds, v.1.c.a., H. C. Zumstein, a.1.c.a.; Auditor, Mr. 
W. A. Coghlan, a.c.a. (Aust.) ; Secretary and Treasurer, Mr. O. 
R. MacDonald, A.1.c.a. 

Mr. Anderson, on taking the chair, thanked members for his 
election, and proposed that an appreciation of the services of Mr. 
Schumer be recorded in the minutes. This was seconded by Mr. 
V. L. Solomon, a.1.c.a., and carried by acclamation. 


F 
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Mock Company Meeting 

Following the Annual Meeting, a mock company meeting was 
staged, when the affairs of “The Many-sided Company Limited” 
were submitted by the “directors” to an unsympathetic gather- 
ing of “shareholders.” The accounts, as prepared by Mr. E. 
Pyke, F.1.c.A., contained many obscure and ambiguous items, and 
generally were so designed as to call for much explanation from 
the “directors,” who, it would appear, were unscrupulous, to say 
the least, in their dealings with the assets of the company. 

From the outset the “directors” were submitted to a rapid fire 
of questions; indeed, so anxious were “shareholders” to elicit 
more light on the accounts that there were usually several on their 
feet at the one time, ready to demand an explanation of ques- 
tionable items. It was evident, as suggested by one “share- 
holder,” that the disclosure of so much information in the 
accounts was a big mistake. However, the “chairman” and his 
colleagues had plausible answers for all criticism. 

No “shareholder” drew attention to the fact that the accounts 
had not been circulated seven days prior to the meeting, as pre- 
scribed by the Companies Act, but no doubt the “directors” could 
have skilfully evaded the issues involved. 

The determination of the “directors” not to recommend the 
reappointment of the retiring auditors, and at the same time to 
grant a solatium of £1,000 to them, was the cause of much dis- 
cussion, but the “shareholders” eventually conceded that, in the 
circumstance, a change was desirable. The nomination of “Mr. 
Sandy Blight, care of the Blind Asylum,” by a “shareholder,” 
received general commendation, particularly as he was said to be a 
good worker, who did as he was told. 

Much entertainment was derived from the meeting, many 
humorous remarks being made by various speakers, but the 
educative aspect was not overlooked, and probably some points in 
company law and the presentation of accounts were the more 
firmly impressed on the minds of students from the manner in 
which they were elicited during the proceedirgs. At the conclu- 
sion, Mr. H. P. Ogilvie, F.1.c.a., gave a brief survey of the prin- 
cipal points, paying special attention to some that had not been 
raised. ' 

Mr. Ogilvie, as “Mr. Adam Schwindler,” made a most effec- 
tive chairman, his witty retorts and specious arguments causing 
great amusement, and he was well supported by his colleagues, 
consisting of Messrs. E. Pyke, V. L. Solomon, E. V. Craven, 
P. W. Marsland, and H. J. Cohen. 

Before the meeting closed, Mr. M. V. Anderson, President of 
the Society, proposed a hearty vote of thanks to the “directors,” 
which was carried by acclamation. Mr. Ogilvie responded on 
behalf of himself and “co-directors.” 


New Soutn Wa tes Division 


The monthly meeting of the Commonwealth Accountants’ Stu- 
dents’ Society, New South Wales Division, was held at the Mil- 
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lions Club Lounge on Wednesday, July 22, the President, Mr. R. 
C. Blackburn, A.1.c.a., in the chair. 

The attendance, probably as a result of wintry weather con- 
ditions, was somewhat smaller than usual, but the proceedings 
were marked with customary enthusiasm. Apologies for absence 
were received from Messrs. W. T. Charge, F.c.1.s., L. W. Farrar, 
R. Stanton, and P. E. Wiltshire, a.1.c.a. 

The meeting was to have taken the form of “Question Box 
Night,” a type of meeting which has proved extremely popular 
on previous occasions, but in this instance only one question was 
submitted, the answer to which was furnished by Mr. H. J. Trist, 
F.1.c.A., General President of the Commonwealth Institute of 
Accountants, and read to the meeting by the Hon. Secretary of 
the Society, Mr. P. H. Dyson. 

The winning essays referred to in the Annual Report of the 
Society were then read to the meeting. The first prize of two 
guineas donated by Mr. W. T. Charge, F.c.1.s., was won by Mr. 
S. J. R. Pryor with a paper entitled “Essay on Depreciation,” 
which was read to the meeting by Mr. P. H. Dyson. The second 
prize of one guinea, donated by Mr. W. T. MacBride, F.1.c.a., 
was won by Mr. C. H. Pearce, who took for his subject “A Talk 
about the Auditor and His Work,” this essay being read to the 
meeting by Mr. R. W. Killeen. 

Mr. A. E. Nolan, a member of the Society, then delivered an 
exceptionally interesting address on accounting methods adopted 


by the Child Welfare Departments at a Training Farm in the 
Riverina. It is hoped that an article on this subject may be 
written by Mr. Nolan for publication in the near future. 

A hearty vote of thanks to Mr. Nolan was proposed by Mr. 
Dyson, seconded by Mr. Killeen, and carried with acclamation. 


FEDERAL INSTITUTE OF ACCOUNTANTS’ 
STUDENTS’ SOCIETY 
Lecture by Mr. V. L. Solomon 

Owing to illness, Mr. L. R. P. Hickey, Financial Editor of 
The Argus, was unable to come along and give us his proposed 
talk on “Foreign Exchange” at the August Meeting of the Society. 
It is hoped, however, that we may be able to get Mr. Hickey to 
give his talk at some later date. 

Mr. V. L. Solomon, A.1.c.a., kindly consented at the last minute 
to come along and give a similar address to one he gave before the 
Commonwealth Students’ Society some time ago entitled, “A 
Critical Survey of Modern Accounting.” 

In criticising accountants generally, Mr. Solomon gave much 
that was constructive as well as destructive. He pointed out some 
of the many ways in which the accountant could be of more assis- 
tance to the management of a business. Arranging for financial 
data to be available throughout the financial year so as to guide 
the business, and not for the purpose of a post-mortem three 
months after, was what was required to-day. Hints for speeding 
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up the office routine and eliminating unnecessary work and expense 
were also given. 

The close attention of the audience illustrated their appreciation 
of Mr. Solomon’s remarks and the hearty vote of thanks, moved 
by Mr. Hoare and seconded by Mr. Gregory, was carried with 


acclamation. 
Syllabus 


The syllabus for the current year has now been printed and 
circulated. Anyone who has not received a copy, but would like 
one, may obtain one on request. 


ACCOUNTANCY STUDENTS’ SOCIETY OF SOUTH 
AUSTRALIA 

Mr. L. C. Knight occupied the chair at the meeting of the 
Accountancy Students’ Society of South Australia, held on 
August 17. He expressed the gratitude of the members of the 
Society to lecturers who gave their time and information for the 
benefit of accountancy students. 

Mr. K. C. Wilson, Lu.8., who addressed the meeting, had taken 
a great interest in public affairs in South Australia, and Mr. 
Knight urged members to accept their share of responsibility as 
citizens of this State. 

Mr. Wilson’s address dealt with “Finance for Industry.” 

A vote of thanks to the lecturer was moved by Mr. A. L. Slade 
and seconded by Mr. G. E. Sunter, both the mover and the 
seconder giving their approval to the suggestions put forward 
in the paper. 
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